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In the Court of Appeals of the District of Columbia 


No. 2032. 

Henry B. F. Macfarland et al., Appellants, 

vs. 

John A. Mead et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 2779*2. 

John A. Mead and (Jeoroe W. McCaslin, Trading under the Firm 
Name of John A. Mead and Company, Complainants, 

vs. 

Henry B. F. Macfarland, Henry L. West, and Jay J. Morrow, 
Commissioners of the District of Columbia, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following pa pel's were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Bill. 

Filed May 13, 1908. 

In the Supreme Court of the District of Columbia. 

Equity. No. 27792. 

John A. Mead and George W. McCaslin, Trading under the 
Firm Name of John A. Mead and Company, Complainants, 

vs. 

Henry B. F. Macfarland, Henry L. West, and Jay J. Morrow, 
Commissioners of the District of Columbia. Defendants. 

Your complainants respectfully state: 

l. That they are citizens of the United States; that the com¬ 
plainant Mead is a resident of the city of Rutland, state of Ver¬ 
mont, and the complainant McCaslin is a resident of the city and 
state of New ^ ork; that complainants are co-partners, trading under 
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the linn name of John A. Mead A* Co., and bring tliLs suit in their 
own right. 

2. That the defendants are sued as Commissioners of the District 
of Columbia. 

3. That heretofore to wit, prior to the 24th day of March, 1905, 
the two first named defendants and one John Middle constituted 
the Board of Commissioners oi the District of Columbia; that at 
the present time the Commissioners oi the District of Columbia are 
the three persons named as defendants in this bill. 

4. That some time prior to the 24th day of March, 190o, 

2 the then Commissioners of the District of Columbia invited, 
by advertisement and otherwise, bids or proposals tor the 

furnishing and erecting oi certain coal and ash handling machinery 
for use at the Sewerage rumping Station, Washington, D. C.; that 
the general specitiealions furnished by the said Commissioners to 
your complainants and others and upon which they were expected 
to base their proposals, provided among other thing.'* that the de¬ 
tailed drawings and specifications should accompany bids showing 
the form, arrangement and the materials of the coal and ash hand¬ 
ling machinery promised to be furnished, ami also showing such 
connections with the structural framing to be furnished by the Dis¬ 
trict of Columbia as should be required to provide for tbe installa¬ 
tion of the same; that complainants submitted to the then Com¬ 
missioners a number of proposals or bids based upon specifications 
furnished your complainants; that the bids or proposals submitted 
were ten in number and were for different amounts, some contem¬ 
plating the doing of more and others the doing of less work; that 
complainants* bid No. 19 proposed to furnish the materials and do 
the work therein indicated for the sum of Seventeen 1 housand One 
Hundred and Twenty-three ($17,128.00) Dollars; that there ac¬ 
companied the said bid. as required by the specifications furnished, 
by the Commissioners, certain drawings which were colored in red 
>o as to indicate the portions of the work which complainants pro¬ 
posed to do under their said bid ; that thereafter, to wit, on or about 
the 15th of April. 1905, the then Commissioners of the District 
of Columbia, having duly examined the proposals or bids submitted 
bv complainants, accepted complainants’ bid No. 10 for 

3 tin* amount hereinbefore stated. 

That in the proposal submitted by complainants to the 
said Commissioners, it was at the commencement thereof specified: 

“We hereby propose to furnish, deliver and erect on, but ex¬ 
clusive of all necessary and suitable excavations, foundations and 
structural supports other than hereinafter specified to be furnished 
and erected complete by us” 

And thereafter proceeded the specifications in detail and under 
specified heads. 

That in the body of the specifications or bid under the head of, 
“8teel Trough for Carrying Line,” it is provided that there should 
be *‘3/l(i” steel plate bent to conform to shape of the 20" x 7" 
flights, and arranged to be attached to, but not including any struc- 
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tural work for support of samp; ' and further on in the body of the 
specifications it was under the heading of “Track Wav” provided 
that the complainants would furnish “L” iron tracks for both the 
carrying and return lines of conveyor, arranged to he attached to, 
‘hut uot inrhifliiKj uni/ structural work necessary for the support of 
said truck way.” 

That the drawings submitted hv your complainants along with 
their typewritten proposal were colored in such wise as to clearly 
indicate that under their bid No. 10 complainants did not intend 
or undertake to furnish structural supports for the steel trough for 
carrying line, nor for the support of the track way, as was also 
plainly indicated by the language used at the commencement of the 
bid hereinbefore set out. 


5. That after the acceptance of complainants' hid No. 10, 
4 and to wit, on the 25 th of April, 1005, the said Commis¬ 
sioners through one I). K. Met Joinb. superintendent of sewers, 
wrote your complainants as follows: 

“You will please send to the Chief Clerk of the Engineers De¬ 


partment. 1 >. C., four copies of the detailed specifications and descrip¬ 
tion of coal handling machinery for the Sewerage Pumping Station, 


as submitted under your bid No. 10. This is required to enable 
him to prepare tin* contract for the work awarded you.” 

0. That thereafter ami under date of Julv 24th. 1005, vour com- 

• * 7 »/ 


plainants executed a contract 


with the District of Columbia, which 


said contract is partly in print and partly typewritten; that all of 
the work proposed to be done and tin* materials to be supplied under 
the specifications or proposal theretofore submitted by complain¬ 
ants. was set forth in said contract in typewriting subject to the 
changes which will l>e hereinafter pointed out; that at the time 
complainants executed and delivered said contract, the original of 

which will be hereafter submitted to the Court, tliev onlv casually 

• •/ «. 

observed the specifications which were attached thereto as a part of 
the some, your complainants being of the impression and belief 
that the typewritten specifications forming a part of said contract 
were none other than those which had theretofore l>een requested 


of them for use by the Chief Clerk of the Engineers Department 
for the preparation of said contract: and your complainants, having 
no knowledge or information that the said typewritten specifications 
bv them submitted had been bv the then Commissioners altered 


and changed in material parts, through mistake and ignorance 
signed and delivered the said contract under the belief that the 
typewritten portions or specifications forming a part of said 
5 contract were in strict conformity to their proposal and the 
same as theretofore forwarded to the Commissioners for use 


in the preparation of said contract: that thereafter and during the 
month of December 1905. and while complainants were manu¬ 
facturing and preparing the machinery by them proposed to he 
furnished to the District of Columbia, vour complainants for the 
first time discovered that said specifications or proposals had been 
by the Commissioners materially altered in this wise—that is to say. 
under the title or head of “Steel Trough for Carrying Line the 
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language in complainant*’ proposal, “hut not including any struc¬ 
tural work for support of same, was changed so as to read, “and 
including supports for same;' and under the title “Track Way, 
the language in complainants’ specification or proposal, which read, 

“but not including any structural work necessary for support of 
said track way,” was changed so as to read, “ including necessary 
supports for said track way," thereby putting upon the complain¬ 
ants the furnishing of materials and the doing of work which they 
had not by their said proposals or bids agreed to do and which were 
not embraced therein, but on the contrary had been expressly ex- 
cluued therefrom. 

7. Your complainants further state that at no time did said Com¬ 
missioners of the District of Columbia directly or indirectly com¬ 
municate or indicate to vour complainants that they had made the 
above quoted alterations in complainants’ specifications, but com¬ 
plainants were permitted to. and did, actually entertain the belief 
that the proposals they had submitted, and which had been 
6 accepted, and the copies of the specifications which were for¬ 
warded upon the request of the then Commissioners, were 
the same as those appended to tin* said contract; that it is true 
that complainants could have discovered the said changes had they 
compared the said specifications as they appeared in said contract 
with their original bid; but so it is that bv reason of all of the cir¬ 
cumstances of the case your complainants did not think it neces¬ 
sary to do so and signed the said contract without having made such 
critical examination of the same; that complainants were ot the 
belief that the said contract was drawn in strict conformity to their 
said bid and did not embrace the furnishing of materials and the 
doing of work quite apart from the same. 

ft. That after the discovery of such error or mistake, your com¬ 
plainants promptly wrote the then Commissioners and called atten¬ 
tion to the same: but so it is that the said Commissioners threatened 
to cancel complainant*’ contract if complainants refused to carry 
the same out according to its written form, whereupon complain¬ 
ants having at that time expended large sums of money in the 
preparation of said machinery, informed the said Commissioners that 
they wotdd conform to the requirements of said contract a* written 
reserving to themselves the right to claim compensation for the extra 
material and work in excess of that which complainants, by their 
proposal, agreed to do. 

9. Complainants further state that the reasonable value of the 
work done and material supplied in excess of what in their pro¬ 
posal they agreed to supply, which arose out of the changes 
7 made in the said specifications as inserted in said paper 
writing of July 24th, 1905, is $1587. 

The premises considered your complainants pray: 

First. That the writ of subpoena be directed to issue to the de¬ 
fendant* as Commissioners of the District of Columbia requiring 
them to appear and answer the exigencies of this hill. 

Second. That a decree may he passed by this Court reforming the 
said contract or paper writing bearing date of July 24th, 1905, so 
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a.s to make the same covrespond with complainants' proposal or bid 
No. 10, as accepted by the Commissioners of the District of Colum¬ 
bia. 

Third. That a decree be made directing the said defendants, as 
Commissioners of the District of Columbia, to pay complainants 
the reasonable value of the materials furnished and work done in 
excess of that by complainants agreed to be done under their said 
proposal or bid No. 10. 

And for such other and further relief as to the Court shall seem 
proper and equitable in the premises. 

JOHN A. MEAD & CO. 

RID NET & WOODARD, 

Sols. for Complainants. 

T do solemnly swear that I have read the bill by me subscribed, 
and know the contents thereof, and that the facts therein stated 
upon my personal knowledge are true, and those stated upon in¬ 
formation and belief 1 believe to be true. 

GEO. W. McCASLIN. 

8 Subscribed and sworn to before me, a Commissioner of 

Deeds, this 11th day of May, 1908. 

f seal. ] R. RIORDAN. 

Commissioner of Deeds, New York Dity t 

Residing in Borough of Manhattan. 


State of New York. 

County of Neir York, ss: 

1. Peter T. Pooling, Clerk of the County of New York, and also 
Clerk of the Supreme Court for the said County, the same being a 
Court of Record, do hereby certify that R. Riordan before whom 
the annexed deposition was taken, was, at the time of taking the 
same, a commissioner of deeds of The City of New York, dwelling 
in said City, duly appointed and sworn, and authorized to ad¬ 
minister oaths to be used in any Court in said State, and for gen¬ 
eral purposes ; that T am well acquainted with the handwriting 
of said Commissioner, and that his signature thereto is genuine, as 
I verily believe. 

In testimony whereof. T have hereunto set my hand and affixed 
the seal of the said Court and County, the 12 day of May 1908. 

I seal. 1 PETER J. POOLING, Clerk. 
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9 Demurrer. 

Filed June 29, 1908. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 27792. 

John A. Mead and George \V. McCaslin, Trading under the Firm 
Name of John A. Mead and Company, 

vs. 

Henry B F. Macfarlanti, Henry L. West, and Jay J. Morrow, 
Commissioners of the District of Columbia. 

The defendants. The Commissioners of the District of Columbia, 
say that the complainants have not stated in their Bill of Complaint 
filed herein such a case as entitles them to the relief therein prayed, 
or to any other relief against these defendants. 

Wherefore, they demand the judgment of the Court, whether 
they shall make further answer to said Bill, and pray to he hence 
dismissed with their costs. 

THE COMMISSIONERS OF THE DIS¬ 
TRICT OF COLUMBIA, 

By J AS. FRANCIS SMITH. Their Attorney. 


District of Columbia, 

Personally appears Henry B. F. Maefarland. who being duly 
sworn says: that lie is the President of the Board 
10 of Commissioners of the District of Columbia; that In* has 
read the foregoing demurrer and that the same is not inter¬ 
posed for delav. 

HENRY B. F. MACFARLAND. 

Subscribed and sworn to before me this 27th dav of June, A. D. 
1908. 

[seal. ] WILLIAM TINDALL, 

Notary Public, D. C. 

I hereby certify that the foregoing demurrer is well founded in 
law. in my opinion. 


JAS. FRANCIS SMITH. 
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Order Overruling Demurrer. 

Filed October 29, 1908. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 27792. 

John A. Mead et al., Complainants, 

vs. 

Henry B. F. Macfarland et al., Defendants. 

This cause coming on to be heard upon demurrer to the complain¬ 
ants’ original hill, and having been duly argued by the respective 
parties and considered hv the Court, it is now, therefore, this twenty- 
ninth day of October, 1908, Ordered, Adjudged and Decreed that the 
defendants’ demurrer to the said bill be, and the same is 
11 hereby overruled, with leave in the said defendants to answer 
within ten da vs if they are so advised. 

WRIGHT. 


A nxwer. 


Filed November 25, 1908. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 27792. 

John A. Mead and George W. McCaslin, Trading under the Firm 
Name of John A. Mead and Company, Complainants, 

vs. 

Henry B. F. Macfarland, Henry L. W est, and Jay J. Morrow, 
Commissioners of the District of Columbia, Defendants. 

Henry B. F. Marfarland. Henrv L. W est, and Jav J. Morrow, for 
answer to the Original Bill of Complaint, tiled herein, say: 

1, 2 and 3. These defendants admit the allegations of the first, 
second and third paragraphs of the said hill. 

4. Answering paragraph four of said hill, defendants admit that 
sometime prior to the 24th day of March, 1905, the then Commis¬ 
sioners of the District of Columbia invited, by advertisement and 
otherwise, bids or proposals for furnishing and erecting cer- 
12 tain coal and ash handling machinery for use at the sewer¬ 
age Pumping Station, Washington, District of Columbia. 
Further answering said paragraph defendants say that they fur¬ 
nished to all of the parties who subsequently made proposals for 
the said work specifications upon which the said parties, including 
the complainants herein, were instructed to base their proposals; 
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that the general specifications covering this work and defining the 
scope of the contract contained the following clause, viz: 

“The various structures connected with the coal and ash handling 
machinery installations are shown on the general plans accom¬ 
panying these specifications. These consist of coal tower including 
hoisting boom, conveyor bridge, galleries, railings, floors, stair¬ 
ways and all ordinal*}’ structural work necessary to give access to and 
support the various parts of the machinery and will he furnished 
by the District of Columbia in place. Connections with the same, 
including foundations and other bolts and drills for same, brackets, 
hangers, frames, plates, rails, guides and all necessary materials 
and means of securing same, and all appurtenances and all incidental 
work and materials necessary for the complete equipment will be 
furnished as part of the contract whether shown on the bidder’s plans 
or not, and no extra compensations will be allowed.” 

Defendants admit that the complainants submitted to the then 
Commissioners ten different proposals based upon specifications fur¬ 
nished by the complainants and upon the general specifications 
furnished by the defendants. Defendants further say that in each 
and all of the said proposals the complainants proposed to “furnish, 
deliver and erect on, exclusive of all necessary and suitable excava-' 
tions, foundations and structural supports other than hereinafter 
specified to be furnished and erected complete by us, and ready 
for operation at the Sewerage Pumping Station for the Dis- 
13 triet of Columbia, Washington, D. C., the coal and ash hand¬ 
ling machinery fully equipped and substantially as described 
in your general specifications and in our detailed specifications and 
drawings presented herewith and forming a part of this proposal.” 
These proposals covered a variety of coal handling equipments, 
varying in price from $25,75*2 to $17,123. Defendants say that the 
difference between the several proposals consisted in the grade or 
quality between the most expensive type of coal handling machinery 
and the cheapest type; that each bid was for a complete equipment 
of the type embraced in the proposal. Defendants admit there 
accompanied said proposals certain drawings, but deny that said 
drawings indicated specifically that the complainants intended to 
exclude from their proposal any of the work for which they are 
claiming extra compensation herein. 

Further answering defendants deny the allegation that in the body 
of the specifications or bid under the head of “Steel Trough for 
Carrying Line”, it is provided that there should be ‘3/1 (T steel plate 
bent to conform to shape of the 2" x 7" flights, and arranged to be 
attached to, but not including any structural work for support of 


mine. 


They deny the further allegation of said paragraph that “and fur¬ 
ther on in the body of the specifications it was under the heading of 
‘Track Wav’ provided that the complainants would furnish ‘L’ iron 
tracks for both the carrying and return lines of conveyor, arranged 
to be attached to ‘ but not including any structural work necessary for 
the support of said track way” 
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14 Defendants absolutely deny that these specifications formed 
any part of the original proposals submitted by the complain¬ 
ants to the defendants, and they specifically deny that any such speci¬ 
fication or proposal was included in their bid No. 10. 

5 and 0. Answering paragraphs five and six, the defendants admit 
that the then Commissioners of the District of Columbia accepted 
Complainants’ bid No. 10, which was a proposal for a certain scheme 
for furnishing and erecting complete certain coal and ash handling 
machinery under the general and special specifications hereinbefore 
referred to for the sum of $17,123.00. They further admit that after 
the acceptance of complainants’ bid No. 10, and, to wit, on the 25th 
day id’ April, 1905, the said Commissioners, through D. E. McComb, 
Superintendent of Sewers, wrote to the complainants requesting said 
complainants to send to the Chief Clerk of the Engineer Department 
of the District of Columbia four copies of the detailed specifications 
and descriptions of coal handling machinery for the Sewerage Pump¬ 
ing Station, as submitted in said complainants’ bid No. 10, in order to 
enable the said clerk to prepare the contract. 

The defendants further say that in response to said request the 
complainants sent to the said Clerk four copies of the said detailed 
specifications and descriptions as submitted under the said bid No. 10, 
but the defendants say that neither in the said copies nor in the said 
original proposals is it indicated in any manner that the complain¬ 
ants intended to exclude from their proposal the particular parts of 
machinery for which they are claiming compensation herein. 

15 The defendants positively deny the allegation so far as it 
may be considered as suggested in said paragraphs five and 

six that the said copies of the said proposals contained under the head 
“Steel Trough for Carrying Line” the language “but not including 
any structural work for support of same” and under the head of the 
titie “Track Way” the words “but not including any structural work 
necessary for support of said track way.” The defendants say that 
some weeks after the acceptance of said proposal No. 10 and the 
award of the contract the complainants for the first time intimated 
that they did not include in their proposal the furnishing of all the 
necessary appliances for the steel trough for carrying line and for 
the track way, which were integral parts of the equipment embraced 
in the proposal. The defendants say that the complainants wrong¬ 
fully and improperly and at variance with their original proposal, 
and in conflict with the general specifications, after the said original 
proposal was accepted, attempted to change their bid No. 10 by the 
words “but not including any structural work for support of same” 
in connection with the portion of the contract covering “Steel Trough 
for Carrying Line,” and similar words in connection with the por¬ 
tion of the contract covering “Track Way” in the further specifica¬ 
tion set out in paragraph four of complainants' bill. 

Defendants say that the said work which the complainants sought 
to exclude under these supplementary specifications forms integral 
parts of the coal handling machinery which the complainants had 
undertaken to furnish and deliver complete in their original pro- 
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posal. The defendants, therefore, caused the contract to he 
lfi prepared so as to read “and including supports for same'' in 
that part of said contract under the head of “Steel Trough for 
Carrying Line'' instead of the reading “but not including any struc¬ 
tural work for support of same,' sought to be interpolated by the 
complainants, and caused the said contract to be prepared so as to 
read “and including necessary support for said trackway" in that part 
of said contract under the head of “Track Wav.” instead of the read- 
ing “but not including any structural work necessary for the support 
of said trackway." sought to be interpolated by the complainants, 
which said contract so prepared the said defendants transmitted t » 
the complainants for execution. 

Further answering, defendants say that the complainants upon re¬ 
ceiving the said completed draft of the contract communicated with 
the defendants with respect to a number of details therein, indicating 
that thev had examined the contract carefully in all its details. The 
defendants say that the said contract so prepared in conformity with 
the accepted proposal, and with the scope and intent of the general 
specifications for the work, was executed by the complainants and 
that a copy thereof is annexed hereto marked “Exhibit, l>. C. No. 1.” 

Defendants further say that any such departure from the general 
specifications as is indicated in the attempt of the complainants in 
the additional specifications referred to to exclude therefrom certain 
appliances which form as necessary part of the machinery they were 
undertaking to furnish as any other part thereof would be totally 
at variance with the scope and intent of the general specifica- 
17 tions which defendants say must have been well known to the 
complainants. 

Defendants sav that in the general specifications which were fur¬ 
nished to the complainants bv the defendant- they were advised 
particularly as to what structural sup|>orts would be furnished by 
the District of Columbia in place. These consisted of coal tower, 
hoisting boom conveyor, bridge, galleries, railings, Moors, stairways, 
and all ordinary structural work necessary to give access to and sup- 
jKjrt the various parts of the machinery. All machinery was re¬ 
quired to be furnished by the bidder. 

Defendants sav that the reasonable construction of the clause in 
the original proposal furnished by the complainants “but exclusive 
of all necessary suitable excavations, foundations and structural sup¬ 
ports other than that hereinafter specified” is that it refers to the 
beforementioned fixed supports which the District of Columbia 
undertook to furnish in place as is indicated by the use of the word 
“structural." Any other construction, defendants submit, would be 
altogether inconsistent with the entire scope of the specifications and 
of the original proposal of the complainant-. 

7. Answering paragraph seven of said bill, defendants say that 
they regarded the transmission by them of the contract as pre¬ 
pared by them to the complainants as sufficient notification of the 
contents of the contract, and they are advised it was not incumbent 
upon them to give any further notice thereof. Defendants are un- 
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able to say whether or not the complainants actually enter¬ 
ic tained the belief that the additional specifications which they 
transmitted to the Commissioners of the District of Colum¬ 
bia were incorporated in the form in which they were transmitted. 
Defendants say that if complainants did in fact entertain any such 
belief it was due to their carelessness in failing to 4 properly examine 
the said contract for which the defendants are in no wise respon¬ 
sible. 

8. Answering the eighth paragraph of said bill defendants say 
that some months after the execution of the contract thev received 
a communication from the complainants in which they called at¬ 
tention to the fact that the contract did not contain the said addi¬ 
tional specifications as submitted and claiming that extra compensa¬ 
tions be allowed them for certain alleged structural supports which 
the complainants claim were not to be included in said contract, 
but your respondents say that this was the first intimation that they 
received from complainants indicating any dissatisfaction with the 
contract as executed. That they promptly declined the proposition 
to a/I any extra compensation whatsoever, as to do so would have 
been unlawful and irregular and would have worked serious injustice 
to other bidders. 

9. Defendants deny the allegations of paragraph nine of said bill, 
and demand strict proof tHereof. 

The defendants are advised that if complainants have any cause 
of action which right of action they do not admit, (but deny) the 
same is determinable at law, and that no jurisdiction exists in equity 
to grant the relief prayed. 

And having fully answered defendants pray that they may be 
dismissed with their reasonable costs in this behalf most 
19 wrongfully incurred. 

HENRY B. F. MACFARLAND, 
HENRY L. WEST, 

JAY .1. MORROW, 

Commissioners of the District of Columhia. 

E. H. liiOMAS. 

Solicitor for Defendants. 

District of Columbia, *s: 

Henry B. F. Macfarland. Henry L. West, and Jay J. Morrow, 
being first duly sworn on their several oaths say that they have read 
the foregoing answer by them subscribed and know the contents 
thereof; that the facts therein stated on their own knowledge are 
true ami those stated on information and belief thev believe to be 
true. 

HENRY B. F. MACFARLAND. 
HENRY L. WEST. 

JAY J. MORROW. 

Subscribed and sworn to before me this *25th dav of November, 
A. D. 1908. 

[heal. I 


WILLIAM TINDALL, 

Notary Public, D. C. 
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20 Exhibit I). C. No. 1. 

No. 3602. 

Correct as to form: 

A. B. IX, 6/15/05. 

Corporation Counsel. 

Correct as to clause regarding payments: 

(S) J. H. GARRISON, 

Auditor, D. C. 

A. T. 

I have had this contract compared with bid and the prices were 
found correct. 


Chief Clerk, E. D. 

This Contract, made and concluded this 24th dav of July in the 
year of our Lord, one thousand nine hundred and five, by and be¬ 
tween the District of Columbia, a municipal corporation, of the first 
part, and John A. Mead of Rutland, Vermont, and George W\ 
MeCaslin of New York City, State of New York, trading under 
the firm name and style of John A. Mead and Company, of the 
second part. 

Witnesseth, That the said parties of the second part, for them¬ 
selves, their and each of their executors and administrators have 
agreed and by these presents do agree, with the said party of the 
first part, for the consideration hereinafter mentioned ami contained, 
and under the penalty expressed in a bond hearing even date with 
these presents, and hereunto annexed, to furnish all necessary labor 
and material, except as otherwise herein provided, and in a good 
firm and substantial manner, in strict accordance with the printed 
specifications, and general stipulations hereunto attached, of the 
party of tin* first part, as arc modified bv the typewritten 
21 specifications submitted with the* proposal No. 10 of the 
parties of the second part dated March 24, 1005, copies of 
which are hereto appended, and the plans on file in the Sewer 
Division of the Engineer Department of the District of Columbia, 
all of which arc made parts of this contract, execute tin* following 
described work, to wit: furnish, deliver and erect complete ready 
for operation, at the Sewerage Pumping Station, in the City of 
Washington, District of Columbia, a coal handling machinery equip¬ 
ment. said machinery to safely handle and store in the coal hunkers 

• « 

of said Sewerage Pumping Station, one hundred (160) tons of 
coal in six (6) hours under the conditions contained in paragraph 
twelve (12) of the specifications of the party of the first part, hereto 
attached, all for the sum of seventeen thousand one hundred and 
twenty three ($17,123.00) dollars; said work to be completed not 
later tnan December 31, 100.“). 

It is further agreed that for the price above named the party of 
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the second part shall furnish without additional charge therefor 
any part or parts of the said machinery and equipment that may 
prove defective in either material or workmanship within a period 
of one year after date of acceptance. , 

it is further agreed that the parties of the second part shall re¬ 
ceive payments for performing the aforesaid work by checks of the 
Disbursing Officer of the District of Columbia, as provided in para¬ 
graph fourteen (11) of the General Specifications hereto attached. 
In witness whereof. The undersigned, Henry B. F. Macfarland, 
Henry L. West, and John Biddle, Commissioners of the Dis- 
22 t rict of Columbia, appointed under the Act of Congress en¬ 
titled “An Act providing a permanent form of government 
for the District of Columbia,” approved June 11th, 1878. have here¬ 
unto set their hands, and caused the seal of the District of Colum¬ 
bia to be hereto affixed; and the said parties of the second part, 
have hereto ~et their hands and seals the day and year first herein¬ 
before written. 

[seai.1 (S) HENRY B. F. MACFARLAND, 

(S) HENRY L. WEST. 

(S) JOHN BIDDLE, 

Commissioners of the District of Columbia. 

Attest as to Comm’rs. 

(S) WM. F. MEYERS. 


(S) JOHN A. MEAD AND CO. 

(S) JOHN A. MEAD. 

(S) GEO. W. McCASLIN. 

Signed and sealed in the presence of 
(S) W. B. WIDMAYER. 

(S) WILLIAM H. FLANIGAN, Jr. 

Instructions to Bidders. 

1. Signature.—Proposals must be signed by the bidder with the 
signature in full. When a firm is a bidder the agent who signs the 
firm name to the proposal shall state, in addition, the names of all 
the individuals composing the firm. When a corporation is a bidder, 
the person signing shall state under the laws of what State the cor¬ 
poration was chartered, and the name and title of the officer having 

authority under the by-laws to sign contracts. The projwisal 
23 shall also bear the seal of the corporation, attested by its 
secretary. Any one signing the proposal as agent must file 
with it legal evidence of his authority so to do. 

2. Address.—Post-office address, county and State, must be given 
after the signature. 

3. Prices.—All prices must be written in words as well as ex¬ 
pressed in figures. In case of variation the written prices shall 
govern. 

4. Identification of Proposals.—Proposals will be placed in a 
sealed envelope, so marked as to indicate its contents without being 
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opened. This envelope will be pbiced in another addressed to the 
Commissioners of the District of Columbia, \\ ashington, D. C.; if 
forwarded otherwise than by mail it must he delivered to the Secre¬ 
tary of the Board of Commissioners. 

5. Rejection of Bids.—Reasonable grounds for supposing that any 
bidder is interested in more than one proposal for the same item will 
cause the rejection of all proposals in which he is interested. The 
Commissioners reserve the right to waive any informality in the pro¬ 
posals received, and to reject any and all proposals, or parts of a pro¬ 
posal. and to make the award in such manner as they consider best 
for the interests of the District of Columbia. Proposals received 
after the time advertised for opening bids will he returned unopened. 
No proposal will he accepted from any failing bidder or contractor 
known as such on the records of the District of Columbia within 
twenty years prior to date of hid. 

24 0. Experience.—Bidders must present satisfactory evi¬ 
dence that they have been regularly engaged in the business of 

constructing such work as they propose to execute, and in case the 
lowest responsible one has never done any work for the District ol 
Columbia, he must, prior to the award of contract, be able to show 
work done by him within a distance of one thousand miles from the 
District of Columbia, and may he required to pay the necessary 
expenses of an inspection of such work hv such representatives of the 
District of Columbia, not exceeding two in number, as may he sent 
by the Engineer to examine it. 

7. Capital and Plant.—Bidders must present satisfactory evidence 
that they are fully prepared with the necessary capital, materials, 
and machinery to conduct the work to be contracted for to the 
satisfaction of the Commissioners, and to begin it promptly when 
ordered. 

8. Return of Deposits.—Bidders’ deposits will he returned on 
application to the Chief Clerk. Engineer Department to unsuccessful 
bidders after award of contract is made and to successful bidders 
after execution of contract. 

9. Laws Affecting Public Work.—The attention of bidders is in¬ 
vited to the following paragraphs in the “Act providing a perma¬ 
nent form of government for the District of Columbia” (1878) : 

******* 

Also to Public Act No. 82, approved February 28, 1899. 

25 relative to payment of claims for material and labor furnished 
for District of Columbia buildings, and to the Public Act 

relating to the limitation of the hours of daily service of laborers 
and mechanics upon the public works of the United States and the 
District of Columbia. 

All laws and regulations of the United States and of the District 
of Columbia, especially in so far as they relate to the protection of 
life and property, are to he strictly observed. 

10 Changes, alterations, or interlineations must he explained 
by foot note in proposal. 
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General Specification*. 

1. Work.—The work to be done consists in furnishing detailed 
plans and specifications for the coal and ash handling machinery, 
and furnishing and erecting this equipment complete and ready 
for use at the Sewerage Pumping Station, Washington, D. C. 

2. Detailed Drawings and Specifications.—Detailed drawings and 
specifications must accompany the bid, showing the form, arrange¬ 
ment and material of the coal and ash handling machinery in every 
part, together with the estimated weights and sufficient other infor¬ 
mation to furnish a clear understanding of the design, workmanship, 
strength and durability: also showing such connections with the 
structural framing to be furnished by the District of Columbia, as 

may be required to provide this installation. Necessary modi- 
26 fication in minor details of the structural framing shown on 
the general plans are to be indicated clearly on the detail 
drawings. These changes in the general plans will be made bv and at 
the expense of the District of Columbia, but the contractor will he 
responsible therefor and must furnish any additional material not 
indicated on detail drawings submitted with the bids, but which may 
subsequently be found necessary for the proper erection and sup¬ 
port of the machinery. Should it be found expedient during con¬ 
struction to modify the design of any details, working drawings 
which show the proposed changes, shall be submitted to, and ap¬ 
proved by the Engineer before change is made. 

3. General Data.—The mechanical equipment to be furnished 
under these specifications is for the purpose of handling and storing 
coal, and handling and removing ashes. The various structures 
connected with the coal and ash handling machinery installation are 
shown on the general plans accompanying these specifications. 
These consist of coal tower including hoisting boom, conveyor 
bridge, galleries, railings, floors, stairways and all ordinary struc¬ 
tural work necessary to give access to and support the various parts 
of the machinery, and will be furnished by the District of Columbia 
in place. Connections with the same, including foundation and 
other bolts and drills for same, brackets, hangers, frames, plates, 
rails, guides, and all necessary materials and means for securing 
same, and all appurtenances and all incidental work and material 
necessary for the complete equipment will be furnished as part of 

the contract, whether shown on the bidder’s plans or not, 
27 and no extra compensation will l>e allowed. 

The general plans show the form and dimensions of all 
parts of the several structures related to this installation in sufficient 
detail for the guidance of the bidders, but attention is invited to the 
fact that these structures have not been actually completed; the 
contractor will be required to make his plans accord with the work¬ 
ing drawings for same. 

The equipment will be such as to take coal from barges, in the 
slip, by electrically operated shovel at the coal tower, weighing, 
cracking, and loading same into a continuous bucket conveyor run- 
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ning through the conveyor bridge, thence to the bunkers in the 
boiler room. 

Auxiliary equipment consisting of hopper, cracker, chutes, and 
filler for handling coal which may be received at the station in carts, 
and apparatus for delivering same to the conveyor must also be 
furnished at the point indicated on the drawings. 

Suitable gates, chutes, weighing hopper, etc., must also be pro¬ 
vided to permit the transfer of coal from bunker to hunker by means 
of the conveyor; also all gates, chutes, and weighing hoppers neces¬ 
sary for feeding coal to each of the stokers. The latter will he of 
the Honey type, and the boiler equipment will consist of six 298 
horse | tower B. A: \V. boilers. Six coal bunkers are located over the 
boilers, and one bunker over economizer of a nominal capacity of 
250 Urns each. 

The shovel will he of one-half ton capacity capable of easily hand¬ 
ling fifteen tons per hour under normal conditions when 
28 unloading coal from barges of about one hundred tons ca¬ 
pacity. For handling ashes, all necessary equipment must 
be provided both for discharging same from conveyor into ash bin 
and into a>h barges direct ; also for discharging ashes from bin into 
conveyor. a> well as into carts, including also movable ami adjustable 
appliances therefor, so arranged as to discharge ashes into buckets 
operated on overhead rail in basement of boiler room as shown. 

The conveyor driver will l>e located where shown upon the plans. 

The equipment will include ill 1 necessary machinery for hoisting 
tower, consisting of self-feeding bucket and operating motor or 
engine, coal cracker, and appurtenances; also continuous coal con¬ 
veyor. including driver, buckets, tracks, curves, dumps, etc., also 
auxiliary cracker, continuous coal fillers, movable coal and ash 
chutes, together with all necessary supports, frame work, and appli¬ 
ances therefor; also two traveling weighing hoppers and chutes, one 
traveling chute with tracks for same, seven cast-iron floor chutes 
with turn heads under same, also one movable chute with gate; 
also six ash hoppers complete, including supporting frame, lining 
dean-out doors, gates, etc.; also seven gates for coal bins and two 
for ash bins; also cast-iron chutes for passage of ashes from bin to 
conveyor and from bin to cart, and such other fittings and appli¬ 
ances as mav l>c necessarv to complete the equipment in every de¬ 
tail. 

Steam will he delivered in the boiler room at normal pressure of 
100 pounds per square inch. Piping therefrom to all auxil- 
*J9 iarv machinery, including connections, supports, non-con¬ 
ductor covering, drains and fittings therefor, complete in 
every detail must be furnished as part of this contract. 

4. Design.—The machinery in every part must he especially de¬ 
signed for the work, and the entire equipment such as to insure 
great durability and probability of uninterrupted service. The va¬ 
rious parts shall be of plain shapes and forms, adapted to their 
specific uses so as to provide ample strength and reliability with 
good mechanical effects and shall have ample working strength, 
stability, and stiffness; and their material and workmanship, so far 
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as affecting safety and proper service, shall be of the best quality, 
designed for long wear and few repairs. The general arrangement 
must be such as to facilitate inspection, adjustment, and repairs, and 
so designed as to work in harmony throughout, with safe and posi¬ 
tive action in every part. The required capacity must be attained 
at low speeds, the motor engines and drivers to have ample power 
for tin* work to he performed, and he of approved design. Bearing 
surfaces shall he large, and working parts accessible with suitable 
provision for protecting same from dirt and dust. All parts shall 
he designed on the interchangeable system. The speed of coal 
crackers shall he adjustable to suit the character of the coal being 
received, and the speed with which it is desired to handle same. 
In general, the design must accord with the requirements as de¬ 
scribed in these specifications: the bidder to furnish with each pro¬ 
posal detailed specifications ami complete drawings illustrating the 
construction and arrangement of all parts of the equipment entire 
and in detail. 

ilO 5. Materials.—All materials used in this equipment shall 

he of the best quality of their several kinds, and the ma¬ 
chinery, as a whole and in detail, shall he of such material as to 
insure ample strength and wear incident to the respective parts. 

Steel Forgings.—All steel forgings used in the construction shall 
have a tensile strength of not le>s than 70.000 pounds per square 
inch, elastic limit of not less than one-half the ultimate strength, 
and an elongation of *20 per cent, in eight diameters. 

Steel Castings.—All steel castings used in the construction must 
he thoroughly annealed, and shall have a tensible strength of not 
loss than 00,000 pounds per square inch, and an elongation of 15 
per cent. 

Wrought Iron.—All wrought iron used in the construction must 
he tough, ductile, fibrous, and of uniform quality for each class, and 
shall have tensile strength of not less than 50.000 pounds per square 
inch, with an elastic limit of not less than one-half the ultimate 
strength and an elongation of not less than 15 per cent. 

Cast Iron.—All east iron used in steam cylinders and steam valves 
of tin* engine must he fine grained, sound, tough, uniform in char¬ 
acter and of good wearing qualities, and shall have a tensile strength 
of not less than 25,000 pounds per square inch. All other cast iron 
must he tough, gray, of even grain, and superior quality, and shall 
have a tensile strength of not less than 20,000 pounds per square 
inch. 

31 Rivets.— Rivet steel must be capable of being bent double. 

ISO degree* Hat. without sign of fracture on the convex sur¬ 
face of the bend, and shall have a tensile strength of not less than 
00,000 pounds per square inch. 

Castings.—All castings must he free from blow holes, flaws, true 
to pattern and of workmanlike finish, and no plugging or other 
closing of holes or defects will he permitted. 

Rods.—All connecting rods, piston rods, shafts, crank and cross 
head pins shall he of open-hearth steel; all rods to he formed in one 
continuous piece without weld. 

Brass.—All brass and other composition metal used in the con- 

3—2032a 
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struction shall be of new materials only, of mixtures especially 
adapted for tlu* work in each case. 

Babbitt Metal.—Babbitt metal used in the construction shall be 
composed of pure tin. copper and antimony, in the respective pro¬ 
portions of 88, 4 and 8. 

Non-conductor Covering.—All non-conductor covering used for 
incasing heated surfaces shall he of approved thickness and contain 
not less than So per cent of magnesium carbonate. 

6. Workmanship.—All workmanship must be first class in every 
respect. Evidence of faulty or poor workmanship in anv part will 
necessitate its rejection or refitting as the Engineer may determine. 
Especial care must he taken to secure neat and workmanlike erec¬ 
tion. 

7. Tower Machinery.—There will be provided a one-half ton 

capacity, two chain shovel. The head frame of the shovel 
8*2 is to he stiff, riveted and reinforced with gusset plates and 
braces. Scoops are to be \ inch steel reinforced at the lips 
which are to he straight along gathering edge. 

Motor.—The hoisting motor i> to he gear connected, of approved 
design, proportioned for the work of hoisting and manipulating a 
loaded one-half ton shovel, hoisting it vertically out of the barges 
and carrying it and the boom truck inward to the dumping hopper 
It is borne in mind that the shovel will weigh empty in the neighbor¬ 
hood of 8000 pounds, to be capable of taking up a maximum of 17)00 
pounds of coal. The motor, which must be such as to successfully 
operate under these conditions with a current at a pressure of 2*20 
volts, will la* provided with starting rheostat, switch, and necessary 
wiring therefor. Feed wiring will be brought to the tower bv the 
District of Columbia, as indicated on the drawings. 

Boom Truck.—The boom truck to be of steel, to run on four 
wheels, the whole hoist to be positive in its operation, with each move¬ 
ment directly under the control of the operator. 

Coal Cracker.—Coal Cracker to be either of the single roll type, 
with adjustable back plate, hinged and weighted to crack coal, but 
swing clear for iron or other unbreakable substances, and to have 
rawhide reduction gears, or of the two roll type, with the rolls not 
adjustable in the frame; worms to be genuine phosphor bronze and 
run in oil bath. Cracker teeth to be tool steel, with hardened points 
and to screw in place; cracker to be contained in cast iron box and 
connected to receiving hopper and have chute to continuous 
88 tiller; motor to be as specified for conveyor driver. 

8. Convevor Machinery.—Convevor to be steam driven, 
noiseless and have a capacity snflieient to carry fifteen tons of coal 
per hour while moving at the rate of forty feet per minute. 

Buckets.—The buckets to 1 m* pivoted in the chain with malleable 
iron dump cams and pivotal connections securely riveted to sides. 
Buckets to be sheet steel, gravity type and to engage dump on both 
sides; links to Ik* wrought-iron.or wrought-steel; wheels to have hu*g«* 
oil reservoirs and be self lubricating; trucks to be sixteen pound steel 
tee rails; curves to be wheel type; dumps to be fixed in position, one 
over each coal pocket and over ash pit, to engage buckets on both 
sides and such as to be thrown out of position when not in use. Con- 
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veyor must be enclosed on front and sides with wroughtriron casing, 
suitably finished for a height of fifteen feet above the boiler room 
Hoor 


Chain.—The conveyor chain to be made double, with four links 
to each section (two parts oh each side of buckets) having the buckets 
suspended between; links to be of best quality wrought-steel or 
wrought-iron as indicated, and have strength equal to at least six 
times the normal working load, and to be gang bored for axles and 
bucket pivots. 

Axles.—Axles and pivot shafts to be of the best quality cold rolled 
steel, aligned, finished to accurate size, bored for and equipped with 
steel cotter pins as indicated. 

Wheels.—Wheels to be of best quality cast iron, chilled on 
84 treads, hollowed for oil reservoirs and provisions made for 
filling same without wasting. 


Dumping Device.—Dumping device arranged to be easily thrown 
in position for dumping and to have provision for securing same 
either in or out of position. 

Curves.—Curves to be wheel type and ample size consisting of 
cast-iron wheels pressed on solid steel shafts which run in fixed boxes 


attached to structural work. 


The tread and inside face of wheel rims 


to be lathe turned; wheels to be so designed as to prevent chain riding 
off. 


Tracks.—The convevor above the basement will be carried on rails 


lf> pounds to the yard, supported on brackets above the bunkers. 
The line in the basement is to be carried on rails mounted on cast 


iron stands, spaced not more than seven feet center to center and held 
in position by foundation bolts set in masonry floor. Tracks for 
weighing hoppers.ete .to he supported bv adjustable hangers,fastened 
to bottom of girders. Kails for conveyor, etc., to have necessary fish 
plates and bolts and be supported on and bolted to cast-iron floor 
stands, of approved pattern : stands to be securely fastened to floors 
or frame work of building. 

Filler.—Adequate continuous filling devices must be provided for 
service at the loading points to insure even loading and prevent the' 
material from spilling. 

Driver.—The conveyor driver to consist of a two-cvlinder engine 
mounted on side-frames which are stifflv connected bv distance bars. 
These side-frames are to support the gears and pawl-driving mechan¬ 
ism. The pawls are to be of cast steel and so arranged as to give a 
continuous smooth motion. The gears are to be all machine 
3o cut and mounted on shafts supported in bearings after the 
most approved method. The engines are to be of the simple 
non-freezing type in which all the steam ports and passages drain 
downward and in which no condensed water can lodge. The bear¬ 
ing surfaces are to be large with duplicate oiling arrangements to in- 
sun 4 durability. Steam piping will be brought to the point indicated 
on the drawings by the District of Columbia. 

Take* l T p.—Suitable take up to be provided; arranged to slide on 
a cast iron bed frame fastened to the door; both sides of take up to 
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be separately adjustable by pawl and ratchets or other approved de¬ 
vice. 

Movable Coal and Ash Chute.—Chute to be of cast iron, with con¬ 
trolling flap so arranged as not to permit the buckets to become over¬ 
loaded. or material to overflow into the working ports of the conveyor. 

Weighing Hoppers.—Weighing hoppers to be self-contained, fitted 
with globular gates worked with levers having brass ball handles, 
operated from the floor, provided with approved weighing scales 
mounted on tracks so as to be easily moved by chain and chain wheel, 
and arranged to feed coal to each of the stokers; the scale beams to 
be suspended from the cars vertically; beams to be attached to the 
lower end and be enclosed in circular iron boxes with plate glass 
windows arranged to protect the beams and weight hooks from dirt 
and water; hopper cars to be mounted on tracks running the length 
of boiler room. 

Traveling Chute.—Traveling chute must be arranged to pass eennn- 
mizer and have flexible connection with carriage. 

3b Floor Chutes.—The fixed floor chutes to be of cast iron pro¬ 

vided with supporting lugs and covers arranged to be easily 
removed, having turn-heads under same. Turn-heads to be cast iron 
and have straight feed toward conveyor; stands for same to he cast 
iron and to be securelv fastened to the floor. The removable chute 
to have proper supports and means of fastening same to any turn- 
head; twelve inch globular pattern gate with duplicate cut off and 
operating handle to be provided. 

Ash Hoppers.—Hoppers to be of steel-plate lined with vitrified 
brick. lai<l in Portland cement and provided with cast iron clean out 
door and frame and cast-iron outlet box amply strong and thoroughly 
secured in place; gates to be of ample size and provided with approved 
operating device. 

Hates for Coal and Ash Pockets.—The necessary gates for coal and 
ash pockets will be furnished and fastened to cast iron outlet boxes 
set in pockets. These boxes, which will be made with flanges drilled 
to fit gates, will be furnished by the contractor but will not be erected 
as part of the work. 

Ash Chute.—Chute to be properly braced and supported and have 
discharge eounterweighted with ball and chain, and to have weight 
brought to a convenient height, in the corner, for moving it by lifting 
or lowering. 

9. Auxiliary Equipment.—Auxiliary equipment consisting of the 
necessary hopper, cracker, chutes, and filler for handling coal which 

may fx 1 received at the station in carts, and apparatus for de- 
37 livering same to the conveyor must also be furnished as part 
of this contract. This equipment must be complete and ac¬ 
cord in every particular with the requirements of these specifications 
governing similar apparatus, and be located as indicated on the draw¬ 
ings. 

10. Erection.—Detail drawings for erection giving the necessary 
information complete and in detail must be furnished in advance of 
the work. The contractor will erect the entire equipment complete 
and ready for operation, and provide all tools, labor, ways and means 
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therefor, will do all drilling for ties and bolts in the masonry and 
see that the same is protected from injury, and repair any damage 
thereto at his hands. lie will be responsible for the care and storage 
of this equipment until erected. 

11. Painting.—All iron work to be thoroughly painted one shop 
coat and one finished coat of Goheen’s carbonizing coating, or equal; 
surfaces in contact, or otherwise inaccessible, to receive tw T o coats be¬ 
fore assembling. Manufacturer’s direction to be followed in applying 
paint. 

All working or wearing surfaces to be thoroughly protected by a 
coating of tallow and white lead. 

Before painting, all surfaces must be thoroughly cleansed of grease 
and rust. 

12. Tests.—The plant will be operated by the contractor at his ow n 
expense until accepted by the Engineer Commissioner, and will be 
guaranteed for one year from acceptance against defective materials 

or workmanship. The equipment will be subjected to a work- 
38 if i g test in accordance with terms of the guarantee stated in 

the proposals for this work and under the following condi¬ 
tions; viz., The coal will be taken from an ordinary C. & O., canal 
barge moored in the slip, cracked, weighed, and stored in the coal 
bunkers. The barge to contain approximately one hundred (100) 
tons, and to be completely unloaded within the time given. No 
allowance for trimming or shifting the barge will be allowed, nor for 
any other cause. The time to begin w T hen the shovel drops for its 
first load and to end when the barge is entirely unloaded. The ma¬ 
chinery to be operated under normal speed and practical working 


conditions in every respect. Failure to satisfactorily fulfill the re¬ 
quirements of this test will subject the plant, whole or in part, to re¬ 
jection. 


13,. Time.—Work must be completed not later than December 
31. 1905. The District of Columbia agrees to have the building 
ready for installation of conveyor, etc., by August 1. 1905, but if 
for anv cause whatever the District of Columbia is unable to have 

t 

the building ready at that time, the delay is not to give cause for 
claims or damages; but the time for the completing of the work 
herein contracted for may be extended on this account, as the Com¬ 
missioners may judge equitable. 

14. Payments.—Fifty (50) per cent of the contract price will be 
paid on delivery of all materials at the site; twenty (20) per cent 
paid after installation is completed and the balance on the success¬ 
ful completion of tests. 

15. Awards.—Proposals for machinery of different type 
39 from that outlined in these general specifications, and pro¬ 
posals for coal handling machinery only or for separate 
machinery for both coal and ashes, will be considered. The awards 
will U' made on the basis which the Commissioners shall consider 
to l>e for the best interest of the District of Columbia, and in com¬ 
paring the bids the quality and workmanship of the materials pro¬ 
posed. and the excellence of the design will be considered. 
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General S t i pu l at ion*. 


1. Those stipulations are a part of the speci float ions. 

2. Bond.—t «oo( 1 and sufficient bond in a penal sum equal to 
twenty live (2d) per cent of the estimated amount of the contract, 
with sureties or a surety company satisfactory to (lie Commissioners, 
will he required from all contractors, guaranteeing that their con¬ 
tract will 1m* faithfully performed; that tin* contractor or contractors 
will he responsible for all claims for damages to persons, property, 
or premises arising out of his or their operations prior to the ac¬ 
ceptance of the finished work, and that he or they will promptly 
make payments to nil persons supplying him or them with labor and 
materials in the prosecution of the work provided for in the con¬ 
tract, 

d. Transfers.—No contract or anv interest therein shall he trails- 

t 

ferred by the parties to whom the award is made; such trans- 
40 fers will he null and void, and will cause the contract to he 
annulled and the work to he given to other parties under 
the conditions mentioned above. 

4. Patents.— The contractor will he required to hold the District 
of Columbia harmless against all claims for the use of any patented 
article. procc». or appliance in connection with the contract herein 
contemplated. 

o. Contractor.-* lli-k.—All lo-s nr damage due to negligence, or 
arising out of the nature of the work to he done, or from any tin- 
for-seen »»r unusual obstructions or difficulties which inav he en- 

t 

countered in the prosecution of the same, or from the action of the 
element-, will he sustained by the contractor. 

f>. Employees.—The contractor shall employ capable superin¬ 
tendents or foremen to represent him on the work, and they shall 
receive and obey orders from the Kngineer. lie shall so conduct 


hi- operation- a- 
tors a- little as | 


to interfere with the work of other District contrac- 
M»— ible. The foremen, mechanics, and others em¬ 


ployed by the contractor -hall la* skilled in 


the several parts which 


are given them to oo. 


An employee of the contractor who shall use profane or abusive 
language to the Inspector, or otherwise impede or embarrass him 
in the performance of his duty, or who, in the opinion of the Kngi¬ 
neer. is careless or incompetent, or olistructs the progress of the work, 
or disobeys or evades the instructions given by the Kngineer, 
41 -hall be immediately discharged and not again employed 
without the consent of the Kngineer. 


7. Weather.—The contractor shall suspend all work under the 
contract when notified by the Kngineer that the weather is un¬ 
suitable for carrying it on. 

If work is allowed during cold or freezing weather the contractor 


shall take such additional precautions as the Kngineer shall require, 
without additional expense, and under no circumstances shall ma¬ 
terial- be used which have been injured bv the weather. 

S. Ju.-peetion.—Inspectors may be appointed who shall have ac¬ 
cess to all parts of the work at all times and whose duty it shall l>e 
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to point out to the contractors anv neglect or disregard of the speci¬ 
fications of contracts; hut the light of final rejection of the work 
will not he waived at any time. Upon all technical questions con¬ 
cerning the execution of tne work, in accordance with the specifica¬ 
tions and measurements thereof, the decision of the Engineer shall 
he final. Ordinarily, one inspector will he employed by the District 
of Columbia for each section of the work under contract; but if, 
on account of any apparent disregard of the specifications, addi¬ 
tional inspectors should be required they will be employed by the 
District of Columbia, at the rate not to exceed $4.50 per diem, and 
the cost of the same will be charged to the contractor. 

0. Condemned Work.—All materials furnished and work done 
not in accordance with these specifications shall be removed within 
twenty-four (24) hours after written notice from the Engi- 

42 neer by and at the expense of the contractor; or, in case of 
failure to do so, it shall be removed by the District of Colum¬ 
bia and the cost thereof charged to the contractor and deducted 
from the amount due or which may become due him. None but 
the best material of the several descriptions shall be used. 

10. No materials furnished by the District shall be applied to 
any other use, public or private, than that for which they are issued 
to the contractor. The contractor will be held responsible for all 
materials delivered to him upon requisition, and shall be charged 
for all materials delivered upon said requisition. Should the amount 
of materials actually delivered and not properly accounted for ex¬ 
ceed the amount used upon the work, the cost to the District of the 
difference must be made good by the contractor, and will be de¬ 
ducted from any moneys which may be due him. 

Any material that is the property of the District that is not ac¬ 
counted for by the contractor will be charged against him at the 
contract price for similar material. 

11. Delays.—Delay on the part of the District to furnish ma¬ 
terials is not to give cause for claims for damages, but the time for 
completing the work may be extended oil this account, as the Engi¬ 
neer shall judge equitable, or if. owing to excessive wet weather, 
severe cold, or other cause beyond the control of the contractor, he 
is prevented from finishing his work in time, his contract may be 
extended by the Commissioners without penalty or cost of inspec¬ 
tion. 

43 12. Failure.—Except as covered by paragraph 11, failure 
of the contractor to commence the work at the time specified 

or to prosecute it thereafter in a satisfactory manner and at a proper 
rate of progress, in the opinion of the Commissioners, to insure its 
completion in the time specified, will be authority for the Commis¬ 
sioners to suspend the contractor from the work and employ other 
parties to complete it, or to employ additional parties to assist in its 
completion, or to annul the contract. Upon the death of a contrac¬ 
tor during the life of a contract his executors, administrators, or 
other personal representatives will be expected, without further no¬ 
tice, to prosecute the work to completion, and upon failure or neglect 
to do so, within a reasonable period, in the opinion of the Commis- 
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sioners to insure its completion within the stipulated time, the said 
Commissioners shall proceed as specified above in the case of failure 
of the contractor. 

All moneys due the contractor or his estate at the date of failure 
will be applied to the conduct and maintenance of the work, and any 
excess of cost over and above the contract price will be charged 
against the contractor and sureties, who will each and severally be 
held liable therefor. 

The Commissioners may, if it is their opinion that such action 
will be to the advantage of the District, grant the contractor an 
extension of time, charging him with the cost of inspection at the 
rate of $4.50 per day for each Inspector engaged upon the work, 
and deducting from him a sum not to exceed $10 for each 

44 day of such extension, either or both, the latter as liquidated 
and fixed damages to the District arising from failure to com¬ 
plete the work in the time specified. 

Id. Extra Work.-—The contractor must be prepared to do any 
extra work that may be ordered in writing by the Engineer arising 
out of any modification of the specifications that may appear neces¬ 
sary. and for this la* will be paid at current contract rates for work 
of similar character; or, if the extra work should be of a class for 
which no rate is fixed by current contracts, the actual reasonable 
cost to the contractor, as determined by the Engineer, plus fifteen 
( 15 ) per cent. The contractor shall have no claim for compensation 
for extra work unless the same is ordered in writing by the En¬ 
gineer. All additional and extra work shall conform to current 
District of Columbia specifications therefor. 

14. Conveniences.—Necessary conveniences, properly secluded 
from observation, shall be constructed whenever needed for the use 
of the laborers on the work. 

15. Cleaning Up.—On the completion of work it shall be 
thoroughly cleaned before it will be accepted. 

10. Lines.— All necessary lines and levels will be given by the 
Engineer bv means of suitable marks, and in establishing them the 
contractor shall provide such materials and assistance as may he re¬ 
quired by the Engineer. All marks given are to be carefully pre¬ 
served, and if destroyed through carelessness the cost of re- 

45 placing them shall be charged against the contractor at a 
fixed price of two ($2.00) dollars for each point, to be de¬ 
ducted from any money found due at final settlement. 

17. All loss or damage due to negligence or arising out of the 
nature of the work to be done, or from any unfor-seen or unusual ob¬ 
struction or difficulties which may be encountered in the prosecution 
of the same or from the action of the elements, will he sustained by 


the contractors. 

18. Interpretation.—Any doubt as to the meaning of these speci¬ 
fications will be explained by the Engineer, who shall have the right 
to correct any errors or omissions in them when such correction is 
necessary for the proper fulfillment of their intention. Whenever 
the word “Commissioners” is used in these specifications, it is under¬ 
stood to designate the Commissioners of the District of Columbia. 
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Whenever the word “Engineer” is used, it is understood to designate 
the Engineer Commissioner of the District of Columbia, or in his 
absence, his duly appointed assistants, assistant engineers, and in¬ 
spectors representing him, limited by the special duties intrusted to 
them. 

Scheme # 2. 

The equipment to be installed under this scheme contemplates: 

The electric hoist equipment for discharging coal from boats into 
receiving hopper. 

The suspension hopper scales. 

4fi The hopper and chute under scales. 

The 30" belt conveyor through bridge. 

The head hopper and down spout. 

The hopper under drive. 

The self contained direct connected steam driven single roll 
crusher with hopper and chute under crusher for delivery of crushed 
coal from boats and wagons to, and including: 

One endless system of The McCaslin Overlapping Gravity Bucket 
Conveyor to surround the ash room below and the elevated coal and 
ash bunkers above the boiler room like a belt, and arranged to de¬ 
liver the coal from boats and carts into the elevated coal bunkers, and 
arranged to renandle coal from bunker to bunker. 

The cast iron pipes and valves from openings under coal bunkers 
to, and including: 

The two movable weighing scales. 

The two movable hopper chutes. 

The trackway for same. 

The seven cast iron pipes from boiler room tioor to lower line of 
conveyor, but exclusive of ash handling equipment, substantially as 
arranged and shown on our general arrangement drawing #4140, 
part* shown colored in red, and designated as Scheme #2. 

Specification# for Hoisting Apparatus. 

Automatic Shovel .—The automatic shovel for taking coal 
47 from canal boats, to be one-half ton, or preferably three- 
quarter ton capacity, and of the Clam Shell type, made of 
heavy steel plate, in two hinged sections, with bored, forged reach 
arms with bronze bushed shafts and fitted with rope guards, with 
cast steel top and bottom, head cast steel frames, all complete in a 
substantial and workmanlike manner. 

Trollegs. —The trolley for the automatic bucket to be made of 
cast steel iron, with four bronzed traction wheels 10" diameter, the 
sheave for hoisting cable to l>e 23" diameter, brass bushed. 

Electric lloist. —The electric hoist for the automatic shovel to be 
of self contained type, single drum, equipped with a General Elec¬ 
tric motor of the street railway type, of ample horse power to operate 
shovel at its fullest capacity, without undue heating or flashing. 
The hoisting drums and electric motor to he mounted on a self con¬ 
tained cast iron frame, the gears to be enclosed; extended operating 

4—2032a 


26 


HENRY B. F. M ACFARLAND ET AL. VS. 


lever connections to lie furnished so as to locate the operator in the 
position where the operation of the shovel can he seen to best ad¬ 
vantage. Suitable controller of the street railway type to be fur¬ 
nished and erected in a convenient position for the operator. 

Hoisting Cable. —The hoisting cable to be diameter cast 

steel hoisting rope of best quality, 19 wires to the strand. 

48 Leading Sheaves. —The leading sheaves for the hoisting 

cable at the inner end of boom, to be MO" diameter bronzed 
bushed, running on a heavy steel shaft, resting in solid cast iron 
bearings. 


Coal Crasher Mechanism. —To be of the single roll type provided 
with ease hardened steel removable teeth and corrugated, swing¬ 
ing, counterweigh ted, bailie plate, provided with segmental east 
iron casing around tlie crusher roll, arranged to he connected to the 
bottom of the receiving hopper and provided with the necessary 
rawhide, cut, spur and pinion reduction gears, their shafts and 
bearings, and a direct connected electric motor of the (ieneral Elec¬ 
tric Company manufacture, of the enclosed type, with blowei 
mounted upon the armature shaft, of suilicient horse power to easily 
operate the coal crusher mechanism without undue heating or flash¬ 
ing, all mounted upon a heavy east iron frame. A starting and 
speed regulating rheostat to he provided, having a range suilicient 
to properly control the speed and output of the crusher. Anchor 
bolts to be provided for anchoring the crusher in position, and to be 
substantial!v in accordance with detail drawings # 1139 A: 4140 


except the sub-base. 

11 agger under Crasher .—To be of 3/10"- steel place, securely 
riveted to crusher, for the reception and delivery of the coal from 
the crusher into the weigh hopper. 

49 Susgension Hopper Seale. —To he of the Howe Scale Com¬ 

pany's manufacture, and to lie suspended from the floor 
beams above, and provided with weigh beams mounted in suitable 
beam boxes: the scales to be provided with quick discharging gates 
and operating mechanism complete, substantially as per detail draw¬ 
ing #17”>7. 

Receiving Hopper ami Chute under Seales. —For the reception 
and delivery of the coal from the weighing scales into the conveyor, 
to l»e of 3/i6" steel plate and provided with the necessary structural 
supports, complete. 


Specifications to Cover the McCaxlin Overlapping Gravity Racket 

Con vcgar System. 


Conveyor Rackets .—To l>e of the best quality malleable iron 18" 
wide by about 2~>" over all in length, and provided with malleable 
iron dumping cams and pivotal connections securely riveted to the 
sides of the buckets, and the buckets so arranged a* to overlap each 
other when mounted in the chain ami upon a horizontal track, and to 
be substantially as per detail drawing #1408. 

Chain Links. —Four to each section, to be of best quality malleable 
iron, and bored for size of conveyor axles and conveyor bucket 



JOHN A. MEAD ET AL. 


27 


pivots; to have a tensile strength equal ti six times the normal work¬ 
ing load, and to be sul>stantially as per detail drawing #1098. 
50 Conveyor Axles. —To he of the best quality finished drawn 

steel, 1*4" diameter, hv about 34 9/10" over all in length, 
and l>ored for. and equipped with four steel washers and cotter pins 
complete, substantially as per detail drawing #1099. 

Conveyor Track Wheels, —To be of best quality gray iron 0" diam- 
steel, 1 *4” in width and chilled on tread; 3 through 
the hub, and with large reservoirs for oil cast in same, and bored for 
size of conveyor axles, and with oil holes for filling the reservoirs 
with oil, substantially as per detail drawing #1070. 

Trackuray for Conreyor .—To consist of 10-lb steel T rail provided 
with the necessary fish plates and bolts. Two rails are to be provided 
for each of the horizontal lines; four rails are to be provided for the 
vertical risers of the conveyor. 

Trackway for Movable Dump Block. —To consist of 10-lb. steel 
T rail, provided with the necessary fish plates and bolts, and to ex-, 
tend from the inside of the unloading tower, to the boiler room. 

Track tray for Movable Coal and Ash Hopper. —To consist of 
10-lb. steel T Hail, and provided with the necessary fish plates and 
holts, and to extend the length of the ash room. 

(*ast Iron Brackets. —Together with the necessary cast and 
f»l wrought iron clips and holts for attaching the steel T rail 
to the brackets, and bolts for attaching the brackets to the 
structural angles, and for supporting the encased portion of the 
vertical riser at driver end. A sufficient number of brackets to be 
provided for each of the panel points, and to be substantially as per 
detail drawing #2339. 

( f onveyor Tiyhtencr Mechanisms. —To consist of the idler wheels, 
their shafts and bearings, and the adjustable mechanism for taking 
up the slack in the endless chain; the tightener mechanisms to be 
supported upon suitable easel frames, and to be substantially in ac- * 
cordance with detail drawing #2018. 

Conveyor Driviny Mechanisms. —To he located where shown on 
drawings, arranged to l>o oj>erated singly or together, and operated 
by a steam engine of ample horse power to easily operate same. 

Idler Wheels. —Forming the support for the four curved planes 
in the conveyor system, consisting of the heavy idler wheels, with 
their shafts and bearings mounted upon the wrought iron frames 
for supporting same, and to be substantially in accordance with 
detail drawing #1437. 

Cast Iron Track Stands. —For the support of the trackways for 
the lower horizontal lines of the convevor. and the movable coal and 

t 

ash hopper, including the necessary cast and wrought iron clips 
and bolts for attaching the steel T rail to the track 
f>2 stands, and bolts for anchoring the track stands to the cement 
floor, to he provided. The track stands to be spaced about 
seven feet on centres, and to be substantially in accordance with 
detail drawings #1952 & 1950. Track stands as per scheme #2. 
with clips and holt>< substantiallv in accordance with detail drawing 
#1950. 

Walt Brackets. — Together with the necessary cast and wrought 
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iron clips and bolts for attaching the steel T rail to the wall brackets, 
and bolts for anchoring the wall brackets to the wall, forming the 
support for the trackway for the vertical raiser of the conveyor, at 
left hand side on drawings #4189 £ 4140. to be spaced about seven 
feet on centres and to be substantially in accordance with detail 
drawing #2248. 

Convegor Track Stand *.—Forming the support for the trackway 
for the upj»er horizontal line of the conveyor, above the elevated coal 
bunkers, including the necessary cast and wrought iron clips and 
bolts for attaching the steel T rail to the traek stands, and bolts for 
anchoring the track stands to the structural work; track stands to 
lie spaced about seven feet on centres, and to be substantially as per 
detail drawing #2091. 

Track Stand* Sc Hanger *.—For support of conveyor and movable 
dumping carriage through bridge with clips and bolts complete, as 
per detail drawings #1951 & 2220. 

58 Movable Damping Carriage. —For discharging the ashes 

from the lower line of the conveyor through the bridge, 
consisting of the dumping cams, mounted in a carriage, and in¬ 
cluding the neeessarv endless chain, the idler, sproeket and operat¬ 
ing hand wheels, their shafts and bearings, and the adjustable 
mechanism for taking up the slack in the endless chain, complete, 
and the movable dumping carriage so arranged as to be readily 
moved along the trackway provided for same, for the discharge of 
ashes at any point along the trackway, and the movable dumping 
carriage to also lie so arranged, as to be thrown out of operative 
position if. and when desired. 

Stationarg Damp Block *.— For discharging the coal and ashes 
from the upper horizontal line of the conveyor into the elevated coal 
and ash bunkers, eight in number are to be furnished and installed, 
with the operating levers complete, and so arranged as to be readily 
thrown into, or out of operative position, and to be substantially in 
accordance with detail drawing #2809. 

Movable Coal and A*h Hopper .—For the reception and delivery 
of the coal and ashes from the chutes through floors and ash hop¬ 
pers under Iniilers. consisting of the cast iron tray mounted on the 
carriage and provided with equalizing loading attachments to pre¬ 
vent overcharging the conveyor buckets, and also arranged to pre¬ 
vent the coal and ashes from being delivered on to the working 
riarts of the chain, complete, substantially as per detail drawing 
#2180. 

54 Coal Cra*ber Mechani*m. —Located in the basement in 

drive, to be of single roll type, with case hardened steel re¬ 
movable teeth and with corrugated, counter-weighted, baffle plate, 
provided with segmental casing attached to chute above, including 
tlie cut, spur and pinion reduction gears and a direct connected 
engine of ample horse power to easily operate the crusher, all 
mounted upon heavy cast iron frame, with a heavy cast iron sub¬ 
base, and with a hopper and chute under crusher, for the reception 
and delivery of coal from the crusher into the conveyor, complete, 
substantially as per detail drawing #1881. 

Receiving Coal Hopper Sc Chute. —Located in the floor of the 
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driveway, to be of 3/15" steel plate and supported on structural 
beams, complete. 

Mo ruble II eigh Hopper Scales. —Two in number, of the Howe 
►Scale Company’s manufacture, mounted upon a carriage, with 
mechanism and down chains for moving the scales along the track¬ 
way provided for same. Scale beams to be suspended from the 
scales down to within easy access from the boiler room floor, and 
the beam encased in an iom beam-box with a bevel glass door, and 
provided with down spouts, equipped with cut-off gates for delivering 
the coal after it is weighed, into the automatic stokers. 

Movable ('hates. —Two in number, mounted on carriages and ar¬ 
ranged to be readily moved along the trackway provided for same, 
for the reception and delivery of the coal from the elevated 
•V) coal bunkers, through the down spouts from the floor into 
the lower line of the conveyor, to be substantially as per de¬ 
tail drawing #2087. 

Cast Iron Chutes. —Extending from the boiler from floor down 
to the conveyor, seven in number, provided with removable covers 
in the boiler room floor, substantially as arranged and shown on 
drawing #2185. 

Cant Iron Chates and I 'atres. —Seven in number, for delivery 
and control of coal from elevated coal bunkers into the weighing 
scales, or movable hoppers, arranged to be bolted to the flanges 
around openings in the elevated coal bunkers, and provided at their 
lower end, with a cut-off valve with lever and operating rod com¬ 
plete, substantially as per detail drawing #2115. 

Ash Hoppers under Boilers. —To be substantially as arranged 
and shown on drawing #4139 in accordance with Government’s 
specifications, ami provided with duplex cut-off valves complete, sub¬ 
stantially as per detail drawing #2111. 

True hung for Movable Scales, Hoppers <£• Chutes. —To be of struc¬ 
tural shapes securely anchored to the girders under the bunkers, 
and to extend the length of the boiler room, substantially as ar- 
rangeo and shown on general arrangement drawings #4139 4140 

and detail drawing #2077. 

Ash ('hates. —For reception and delivery of ashes from the 
50 upper horizontal line of the conveyor, into the elevated ash 
pocket together with the down spouts from the elevated ash 
pocket to conveyor amt carts in driveway, to be of cast iron and pro¬ 
vided with proper gates to regulate the flow, and point of delivery, 
complete. 

Duplex Valve. —To be provided for the opening in the elevated 
ash pocket to l»e substantially in accordance with detail drawing 
#2111. with operating rod with brass handle complete. 

Belt Convegin'. —To be 30"—5 plv belt with Vs" rubber cover 
with head and tail pulleys, troughing and return idlers, their shafts 
and bearings, tightening mechanism, and driving connections from 
engine complete. 

Boiler Flight Convegor. —With carrying trough and return guides 
and driving connections complete. 
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Specifications for Roller Flight Conveyor, Sewage Ramping Station. 

Chain .—To l>e of double strand steel type with roller carrying 
wheels every two feet. 

Steel Flights. —To be 20" x 7" x Va" , riveted to cross bars and 
spaced 2' centers. 

Steel Trough for Carrying Line. —To be 3/ lb" steel plate 
57 bent to conform to shape of 20" x 7" Mights, and arranged to 
be attached to, and including supports for same. 

Heafl Shaft *.—To be 3-3/10" diameter and tilted with two 
sprockets each 23- 1 /1 > // diameter bored for size of shaft and equipped 
with the necessary pillow blocks, collars, keyseats and keys and a 
spur reduction gear of proper size. 

Foot Shaft .—To be 2-7/10" diameters, fitted with 2-23-Vi*” diam¬ 
eter sprockets, bored for size of shaft, and including the necessary 
take-up bearings, slides, keyseats, keys and collars. 

Foantershaft .—To be 2-3/10" diameter, fitted with the neces¬ 
sary spur, pinion and pulley, bored for size of shaft, with the neces¬ 
sary pillow blocks, keyseats, keys and collars. 

Trackway. — To be of “I,” iron track for both the carry and re¬ 
turn line.' for conveyor arranged to l>e attached to structural work, 
and including necessary support of said trackway. 


Specifications for Engine # for Operating Coal Crasher, Flight Con¬ 
veyor, amt McCaslin Con ceyor. 

Engines will be of the proper sizes to satisfactorily operate the 
coal crusher. Might conveyor and McCaslin conveyor, will be Mtted 
with adjustable quarter box bearings having adjustable babbitted 
check piect*s. adjustable from each of the four quarters for properly 
aligning (lie crank shaft. 'Flic cylinder will be of the over- 
58 hanging type strongly bolted to the frame of the engine with 
scrape Mange. The steam chest will be extra large and pro¬ 
vided with a plain ‘‘I)* valve having ports of ample capacity for 
the horsepower. The guide portion of the frame will be cast in the 
form of a hollow cylinder, the front side being removed to give ac¬ 
cess to the cross head, and a strengthening ring cast about the end 
next to the crank firmly connecting the top guide with the bed of 
the engine. The piston will be furnished with self-adjustable rings, 
steel springs, and set-bolts. The cross beads will Ik* set vertically in 
the engine and have wedge shaped shoes of gun metal, shaped oval 
top and IsRtom. and adjustable with studs and nuts on each side 
of the Manges. The connecting rod will have solid ends and gun 
metal l*>xes properly babbitted. These boxes to be adjustable with 
wedge shaped key-*. The engine to be provided with counter bal¬ 
ances disc crank. The engine will be arranged for a 2- 1/ k" steam 
pipe connection and 3" exhaust connections. 
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Specifications to Cover Motor for (Jperating Electric Shovel Hoist. 

The motor will be of the General Electric Company manufac¬ 
ture—G. E.—58 type having a capacity of 37 II. P. and an arma¬ 
ture speed of 5*20 H. P. M. The motor will deliver its output con¬ 
tinuously for one hour without heating more than 75 degrees C. 
above the temperature of the surrounding air. The motor is not 
designed for continuous work, but in accordance with constants 
calculated to produce a powerful effort. 

59 Frame .—The motor is entirely enclosed in weather proof. 

The bowl-shaped magnet frames divided horizontally and 
firmly bolted together. A hand hole fitted with a gasket and cover 
is provided to afford access to commutor. 

Bearing *.—Pinion end bearings is 3"x7-7s"; commutor end bear¬ 
ing 2- r, s"x5-5 Iff". The lining are made of machined cast iron 
lined with 3 lb'' babbitt metal. All bearings are provided with 
grease boxes and oil cellars of sufficient capacity. The oil is fed 
by felt wicks or windows which come in contact with the revolving 
shaft, through holes cut in the lining. 

The lower motor frame is provided with feet for bolting to sub¬ 
base or hoist. 

('not,niter .—Controller will be the drum type railway controller 
with magnetic blow-out at points at which circuits are broken. 

For description of motor see General Electric Co. Bulletin 4147, 
and for description of controller see General Electric Co. Bulletin 
4349. 


60 Know all men by these presents: 

That we John A. Mead of Rutland,Vermont and George W. 
McCaslin of New York City, State of New York, trading as John A. 
Mead and Company as principal, and The United States Fidelity and 
Guaranty Company, a corporation organized and existing under the 
laws of the State of Maryland, having an office and usual place of 
business at No. 66 Liberty Street, in the City of New York, as surety 
are held and firndv bound unto the United States of America in the 
sum of Five thousand ($5,000.00) Dollars, lawful money of the 
United States of America, to be paid to the said United States, for 
which payment well and truly to be made, we and each of us do bind 
ourselves, and each of our heirs, executors and administrators, suc¬ 
cessors, and assigns, jointly and severally, firmly by these presents. 

Sealed with our seals. Dated this 24th dav of Julv A. D., one 
thousand nine hundred and five. 

Whereas the above bounden John A. Mead and George W. Mc¬ 
Caslin by an instrument in writing under their hands and seals bear¬ 
ing even date with these presents have contracted with the District 
of Columbia to furnish all necessary labor and materials, except as 
therein otherwise provided, and in a good, firm and substantial man¬ 
ner. in strict accordance with the terms, conditions and provisions 
of the foregoing contract, execute the work of furnishing, delivering 
and erecting complete ready for operation at the Sewerage Pumping 
Station, in the Cfity of Washington, District of Columbia, a coal 
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hamlling equipment, as more fully set forth in the fore- 
til going contract, and on the conditions and for the considera¬ 
tion in the foregoing contract, mentioned and contained, or 
referred to therein; 

Now, Therefore, The conditions of the foregoing obligation are 
such, that if the said John A. Mean and George W. McCaslin shall 
strictly and faithfully perform, to the satisfaction and acceptance of 
the Commissioners of the District of Columbia the work to be done 
by them in accordance with the stipulations of said contract, and 
shall save harmless from and indemnify the District of Columbia 
from any and all claims, suits, costs, charges, counsel fees and judg¬ 
ments for damages, to which said District may be subjected on ac¬ 
count of any accident to persons, property or premises, after the com¬ 
mencement of the work, and prior to its completion and acceptance, 
and pay the same and will promptly make payments to all persons 
supplying them with labor and materials in the prosecution of the 
work provided for in said contract and will in every respect fully 
comply with the provisions and requirements of said contract; and 
replace any part <>r parts of said machinery and equipment that may 
prove defective within one year after datj of erection of same, then 
this obligation to he void; otherwise to remain in full force and 
virtue, 

(S) JOHN A. MEAD & CO. 

(S) JOHN A. MEAD. 

(S) GEO. W. McCASLIN. 

[seal ] THE UNITED STATES FIDELITY AND 

GUARANTY COMPANY. 

US) By SYLVESTER J. O’SULLIVAN, Manager. 

Signed and sealed in the presence of— 

(S) WILLIAM IT. FLANIGAN, Jr. 

(S) W. B. WIDMAYER. 


Attest: 

(S) GEORGE E. HAYES, 

A ttorney-in-fact. 

6*2 Approved: 

(S) HENRY B. F. MACFARLAND, 

(S) HENRY L. WEST, 

(S) JOHN BIDDLE, 

Commissioners of the District 
of Columbia. 

Attest as to Comm’rs. 

(S) WM. F. MEYERS. 


Approved as to form: 

(S) F. H. STEPHENS, 

Asst. Corporation Counsel. 

7/20 05. 

Julv 25, 1905. 

File No. 1471. 


Approved as to sufficiency of surety. 
(S) J. R. GARRISON, 
Auditor, D C. 
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Affidavit, Acknowledgment, and Justification by the United States 

Fidelity and Guaranty Company. 

State of New York, 

County of New York, ss: 

Before me personally came Sylvester J. O’Sullivan, known to me 
to be the Manager of The United States Fidelity and Guaranty Com¬ 
pany, the corporation described in and which executed the annexed 
bond of John A. Mead & Co. as surety thereon, who being by me duly 
sworn, deposes and says that he resides in the City of New York, 
State of New York, and that he is the Manager of said The United 
States Fidelity and Guaranty Company, and knows the corporate seal 
thereof; that said Company is duly and legally incorporated under 
the laws of the State of Maryland; that said Company has complied 
with the provisions of the Act of Congress of August 13, 1894 allow¬ 
ing certain corporations to be accepted as surety on bonds; that the 
seal affixed to the annexed bond of John A. Mead and Co. is 
03 the corporate seal of said The United States Fidelity and 
Guaranty Company, and was thereto affixed bv order and au¬ 
thority of the Board of Directors of said Company ; and that he signed 
his name thereto by like order and authority as Manager of said Com¬ 
pany; and that he is acquainted with George E. Hayes and knows 
him to he Attorney in Fact of said Company; and that the signature 
of said George E. Hayes, subscribed to said bond is the genuine hand¬ 
writing of said George E. Hayes, and was thereto subscribed by order 
and authority of said Board of Directors, and in the presence of said 
deponent; and that the assets of said Company, unencumbered and 
liable to execution, exceeds its claims debts and liabilities, of every 
nature whatsoever, bv more than the sum of one million dollars 
($ 1 , 000 , 000 . 00 ). 

[seal.] 

(8) SYLVESTER J. O’SULLIVAN, 

Sworn to, acknowledged before me and subscribed in my presence 
this 24th day of July 1905. 

(S) II L. PROTZMAN, 

[seal.] Notary Public, New York County. 

t>4 Testimony Taken Before Justice Wright. 

Filed April 22, 1909. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 27,792. 

John A. Mead & Company 
vs. 

The District of Columbia. 

It is, by the Court, this 22nd day of April A. D. 1909, Ordered 
that the transcript hereto annexed, the same being a complete report 
5—2032a 
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of all the proceedings had in the above entitled cause, which cause 
was heard in open court, together with the exhibits, complainant’s, 
Nos. 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, and 12, defendant’s 2, 3, 5 and 9, 
referred to in said transcript, he tiled in this cause as a part of the 
record; the said transcript and exhibits being a record of all the 
testimony submitted or heard in said cause. 

Bv the Court, 

DAN THEW WRIGHT, Justice. 


Tuesday, January 26, 1909. 

The above entitled cause came on to be heard at 2 o’clock p. m. 

Present, on behalf of the complainant, Harry K. Woodard, Esq. 

Present on behalf of the defendant, the District of Columbia, 
Janies F. Smith, Esq. 

65 Mr. Woodard: If your Honor please*, tin* case we are 
about to proceed with is the same case which was argued to 

the Court some months ago on the demurrer of the District of Co¬ 
lumbia. Your Honor will recall that we filed a bill in this court 
for the purpose of having reformed a certain contract which was 
entered into between the District of Columbia and the Mead Com¬ 
pany during the month of July, 1904. At this time, unless vour 
Honor shall request it. I will not take the time of the court to de¬ 
velop the case as made in the pleadings, but simph make the case 
out by the proofs, 1 believe so intelligently that your Honor will 
not fail to grasp the situation as we go along. 

The Court: I do not remember the argument in detail; I re¬ 
member something about it. 

Mr. Woodard: The main proposition in the case is this, the 
Mead Company, under date of March 24, 1904. proposed to furnish 
certain coal handling and ash handling machinery to the District 
of Columbia. The proposal to do that work was all in writing, and 
I will introduce it in evidence as we go along. The District of Co¬ 
lumbia received that projx>sal—and, by the way, there were ten 
separate, distinct bids in the proposal—and on the fifteenth of the 
April following accepted the tenth proposal of scheme 2, as set forth 
in this proposal of March 24, 1904. In tin* proposal of March 24, 
1994. there were certain things which were* excepted. In either 
words, the proposer eliminated and excluded from his estimate the 
furnishing of certain supports. 

Now, tlie matter resteel that way until the fifteenth of April, when 
the tenth bid was accepted. Then, a little* later on, tin* Commission¬ 
ers of the District of Columbia, through their pro|>er officer, 

66 directeel a letter te> the Mead Company with the request that, 
they then forward four copies e>f their proposal in emlcr that 

it might be useel in the preparation of the contract, to embody the 
agreement between these parties. Those were sent down, and sub¬ 
sequently, during the month of July, a contract was submitted, 
which was signed by these parties, and it was afterwards discovered 
that, on the face of this contract, the Commissioners of the District 
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of Columbia had wholly omitted some parts of the proposal sub¬ 
mitted on the *24th of March, 1904, and had changed some of the 
detailed proposals under a certain kind of conveyor, so that the 
language as introduced into the contract as offered to these com¬ 
plainants was* that they should include certain supports, when, in 
truth and in fact, they had put in the proposal to exclude them. 
That was brought to the attention of the Commissioners of the Dis¬ 
trict of Columbia, as we shall expect to show your Honor, and the 
matter was discussed, and the District Commissioners in effect said 
bv their writings and verbally to the plaintiff company, “Well, we 
are helpless in this matter. You will have to fight this out in the 
courts,” which 1 understand, to put it in different language, simply 
meant this, that the Commissioners of the District of Columbia 
found that they had not the money with which to take care of this 
additional equipment, and the only thing left to these plaintiffs was 
to do just what they have done, come into a court of equity and seek 
to reform this contract and got a decree for the furnishing of sup¬ 
ports which they had not contracted to furnish. 
f>7 If I have sufficiently outlined this so that it is again in 

the Court’s mind, 1 will proceed to the development of the 
case, unless Mr. Smith desires to make some remarks at this time. 

Mr. Smith: The statement of Mr. Woodard as to the facts of 
the case differs very widely from our side of the case; if your Honor 
desires to hear it now T will state it. 

Mr. Woni».\Ki>: Of course, the answer does not admit the case. 

Mr. Smith: The Commissioners advertised for proposals for the 
erection of certain coal handling machinery in connection with the 
sewerage* pumping station in south W ashington. 1 hev furnished 
certain general specifications to the bidders which gave them cer¬ 
tain general instructions with regard to the character of the bids 
and the character of the work, stating that each bid should cover 
a proposal for a complete equipment. 

Amongst others, the complainants in this case furnished a series 
of proposals embraced under two schemes, the schemes designated by 
them scheme 1 and scheme *2. Scheme 1 embraced a certain line of 
equipment which included a scheme for conveying this coal, which 
was manufactured by the complainants themselves, which covered 
a higher priced equipment than scheme *2. Scheme *2 substituted 
for that particular equipment another equipment for the conveying 
of this coal, and bid No. 10 of scheme *2 was accepted. That is. pro¬ 
posal No. 10. which I have here in my hand, was accepted, and a 
month or two after the submission of the proposal, these parties were 
notified that the proposal No. 10 was accepted. Thereupon 
OS tlie^e complainants were requested to forward four copies of 
their proposal with the detailed specifications which they had 
submitted with the proposal, for the purpose of enabling the Engi¬ 
neer Department to write this contract, to reduce this contract to its 
formal shape. That is in accordance with the uniform practice of 
the E ngineer Department of the District government. 

These complainants furnished these four copies, and that contract 
was reduced to writing upon that basis, and one copy of it was trails- 
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mitted to these complainants for execution. A short time after that 
they returned this copy with certain suggestions, the suggestions not 
covering any points in controversy here, merely regarding something 
about the guarantee, or something of that kind. It then developed 
upon insjK'ction of those contracts by the District officer, Mr. Phillips 
especially, that the specifications with regard to a particular part of 
the machinery covered bv that proposal were too general, and he 
requested from the parties a more detailed specification with respect 
to certain parts of that equipment. In their reply, giving what he 
asked, they undertook then to exclude certain parts of the equipment 
from the general hid, which were included in the original proposal, 
and the District officers repudiated this attempt to introduce some¬ 
thing into the contract which was not. contemplated by the original 
proposal, or to exclude some work which was contemplated by it. 
and they drew up the contract in accordance with the original pro¬ 
posal and submitted that contract to the complainants for their exe¬ 
cution. The contract was duly executed, and that was all there was 
to it. 

Some months afterward these complainants called the at- 

69 tention of the District Commissioners to the fact that certain 
matters which they had submitted a couple of months before. 

subsequent to the submission of the original proposal, with the 
suggestion that they should he placed in the contract, were not 
placed in the contract, and asking the Commissioners to reform the 
contract: that is. so as to make it conform to the specifications which 
they sought to have interpolated in it. The Commissioners refused, 
stated positively that there was but one interpretation of the contract, 
stated if that interpretation was not acceptable to the complainants, 
that the Commissioners would annul it. Nothing was done at that 
time toward doing any of this work which is the subject of contro¬ 
versy now. That will he developed. The complainants elected to pro¬ 
ceed with the work under the contract as executed, finished the work 
under that contract, and at the conclusion thev now come into court 
with a bill to reform the contract to make it accord with something 
which they thought to interpolate into it subsequent to the original 
proposal and the acceptance of that proposal. 

Mr. Woodard: Of course your Honor will understand that we 
do not admit, in fact we deny, some of the material statements that 
Mr. Smith has made, f would like to say at this point of the case, 
if the Court please, that hv agreement between Mr. Smith and my¬ 
self copies of the various papers which we are forced of necessity to 
use in this case may be introduced in place of tin* originals. 

Mr. Smith. Our agreement, as I understood, was that if we did 
not furnish the originals, we could furnish copies. 

Mr. W oodard: Tf you have our original proposal, then, of the 
24th of March. 1905, I would like to have it. I do not care; 

70 I have a copy here, Mr. Smith. 

Mr. Smith: We state in reply to that we have the four 
copies of that original proposal which were *ent by the John A. 
Mead Company to the Commissioners in response to a request, for 
the four copies. The original proposal we have not got. 


JOHN A. MEAD ET AL. 


37 


Mr. Woodard: Then T will offer this secondary evidence. W€ 
shall accord the same privilege to the other side, if there is anything 
they have written us that they have not got. 

Thereupon Oeorok W. McCaslin, a witness produced on behalf 
of the complainants, having been first duly sworn, was examined 
and testified as follows: 

Direct examination. 

By Mr. Woodard: 

Q. Mr. McCaslin, I show you a book and ask you what it is 
(handing witness book)? A. (After examination) This is the 
proposition book. 

Q Will you please look at page 125 on the proposition book and 
state to the Court what appears there in the copy? A. This is a 
press copy of a proposal submitted to the District of Columbia un¬ 
der date of March 24, 1905. 

Mr. Woodard: Mr. Smith, if you care to look at these I will give 
vou an opportunity now. (The book was handed to Mr. 

Smith.) 

71 Mr. Smith: That is correct. 

Mr. Woodard: Now, if the Court please, I will read to 
the Court just so much of this as is embraced in controversy in this 
case. Mr. Smith, I read from the beginning of this paper under 
date of March 24. 1905. 

(Mr. W oodard read the matter referred to.) 

Now. I read at the bottom of the same page, where it says: 

‘‘Our price to cover scheme No. 2. using roller flight conveyor 
and double roll crusher, is $17,123.” 

I now road from page 126, under head of “Scheme 2.” 

(Mr Woodard rend the paragraph referred to.) 

Then on page 127. 

(Mr. Woodard read the paragraph referred to.) 

I will say to your Honor that the only reason for reading that last 
part was to call attention to the drawing which was to accompany 
it. being drawing No. 4140. Mr. Smith, that is all T care to speci¬ 
fically direct attention to in this proposal. 

Bv Mr. Woodard: 

* 

Q. Mr. McCaslin, I show you what purports to be drawing 4140 
and ask you if you can identify that as being a true copy of the one 
submitted to the District of Columbia in conjunction with this pro¬ 
posal which 1 have just read (Handing witness paper)? A. (After 
examination) This is a true copy. 

Mr. Woodard: I offer that in evidence. I suppose you have seen 
that. Mr. Smith; l sent it to your office. 

Mr. Smith: Yes, T have seen it. 

(The drawing referred to was offered in evidence by Mr. Woodard 
and marked “Complainants’ Exhibit No. 1.”) 
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72 Rv Mr. Woodard: 

« 

Q. Mr. McCaslin, I wish you would, with liis Honor’s permission, 
approach the bench and indicate to the court what the parts indi¬ 
cated in red refer to. A. This is the hoisting tower, the coal com¬ 
ing at this point, and the coal is hoisted up by means of this elec¬ 
tric hoist, and delivered into the hop-wav, and carried to this point 
and discharged into another conveyor that runs at right angles and 
surrounds this boiler room. The parts indicated on this drawing in 
red illustrate that portion of the work which hid No. 10 of scheme 2 
contemplates. So that any part not shown upon it in red was not 
intended to be included in that bid. 

(The drawing was handed to the Court.) 

By Mr. Woodard: 

Q. I will ask you. Mr. McCaslin. if this plan which I show you 
and the original of the proposal which l have read to the Court were 
forwarded to the District Commissioners? A. Yes sir. 

Q. Did your firm subsequently receive from the Commissioners 
of the District any word with reference to the proposal, any one of 
the propositions set out in the proposal which I have drawn atten¬ 
tion to? A. We did. 

<). 1 will ask you to look at this letter and sav whether that is 
the one directing attention to that (handing witness letter)? A. 
(After examination) This is the letter. 


73 Mr. Woodard: 1 offer this letter in evidence, if your Honor 

please. It hears date April 22, 1005. 

(Mr. Woodard read to the Court the letter referred to, which 
was offered in evidence and marked “‘Complainants Exhibit 


No. 2.”) 

Mr. WoonxRD: If your Honor please, 1 offer in evidence a letter 
bearing date April 25. 1005, signed bv Me. McComb, superintendent 
of sewers, and directed to the Mead Company. 

(Mr. Woodard read to tin* Court the letter referred to, which was 


offered in evidence and marked “Complainants Exhibit No. 3. 


By Mr. Woodard: 

Q. Mr. McCaslin. I will ask you if you received the communica¬ 
tion from the District of Columbia asking you to send forward 
copies of the detailed specifications for the roller flight conveyor 
mentioned in bid No. 10 in the proposal of March 24th? A. We 
did. 

Q. State whether or not any copies were forwarded to the District 
Commissioners? 


Mr. Smith: Have you that letter? 

Mr. Woodard: I think I will be able to put my hand on it in 
just a moment. I am just asking him now whether he received that 
letter. 

Mr. Smith: You had better ask him for certain things. I object 
to vour stating what the letter contains. 

Mr. Woodard: Very well, 1 will a<k him in just a moment. 
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Bv Mr. Woodard: 


Q. I will ask you, Mr. McCaslin, if your firm sent forward to the 
1 >istric*t- of Columbia four specifications of a roller llight conveyor? 

A. 1 did. 

Q. I show you letter book No. 15 and ask you to look at page 
21 and say if there is copied there a true copy of what you for¬ 
warded? A. (Examining book) There is. 

Mr. W oodard: Now, if your Honor please, I otter in evidence 
these specifications. 

Mr. Smith : What is the date of that communication? 

Mr. Woodard: As near as 1 can make out this was forwarded 
about the first of June. 

Mr. Smith: It bears no date? 

Mr. Woodard: It has no date, but its relative position would in¬ 
dicate that it is about the first of June. There are but two parts 
here involved that I care to read to the court. 

(Mr. Woodward ottered in evidence and read portions of the book 
referred to, marked “Complainants’ Exhibit No. 4.”) 

By Mr. W oodard: 

(J. Mr. McCaslin, I show you a letter bearing date May 19, 1905, 
addressed to the Mead Company, and signed A. M. E. Phillips, if 
1 have the initials right, and ask you if you received this letter 
(handing witness letter)? A. (After examination) We did. 

(The letter referred to was handed to Mr. Smith.) 

75 Mr. Woodard: I now otter this letter in evidence. 

(Mr. Woodard read to the Court the letter referred to, 
ottered in evidence and marked “Complainants’ Exhibit No. 5.”) 

Mr. Smith: To preserve the sequence, l would suggest that you 
put in a copy of the letter to which this is a reply. 

Mr. Woodard: 1 have no objection. If I do not. you may. I 
am only ottering this for one purpose, and that is to connect up the 
details of the conveyor. 

(Mr. Woodard further read from the letter referred to.) 

If your Honor please, I simply called attention to this letter for 
one purpose, and that is, here is a letter calling for detailed plans 
for the roller llight conveyor, which is specified under bi(J No. 10 
of the general proposal of the 24th of March, 1905. 

The Court: By whom is that letter signed? 

Mr. Woodard: This is signed by A. M. E. Phillips, assistant 
engineer. It is headed from the ottice of the assistant engineer in 
charge of the sewerage disposal plant. 

Mr. Smith: It was in reply to that letter that the exhibit pre¬ 
viously introduced was received? 

Mr. Woodard : Yes. Now, if your Honor please, I otter in evi¬ 
dence the contract entered into between these parties under date 
of the 24th of July, 1905. At this time, if the Court please, without 
intending in any wise to enter upon an argument of the case, I 
simply direct attention to the fact that, although this contract re- 
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cites that it contains a copy of the proposal of the 24th of 
76 March, 1005, yet the whole of this first part, which eliminates 
the disposition on the part of this company and expressly 
states that it is not to furnish anything more than specified, is left 
out of the face of the contract. You recognize that to be so do you 
not, Mr. Smith, that. “We hereby propose to furnish and deliver 
all these things and only such things as we specify,*' in the draw¬ 
ings accompanying it. You observe here it is entirely left out. And 
in addition to that. I call attention to a part of the specifications 
which were placed in this contract, in which the language which I 
have read in the specifications with reference to the roller flight con¬ 
veyor was changed. 

(Mr. \\ oodard read from the contract referred to. which was 
offered in evidence and marked “Complainants* Exhibit No. 6.”) 

Mr. Woodard: Mr. Smith, 1 have not a copy of the original 
letter of November 27, 1905, but this is a carUm copy? If you 
have the original I will use it, or use this, just as you say. 

Mr. Smith: That is all right. 

Mr WiMiDARic This is a manifold copy. 

(Mr. Woodard then read to the court the letter of Novelnl>er 27, 
1905. offered in evidence and marked Complainants’ Exhibit No. 
7.”) 


Bv Mr. Woodard: 

• 

Now, at this point, Mr. McCaslin, I wish you would state 
to the Court how far your work in the matter of the preparation of 
the machinery and the preparation of the drawings and everything 
incident to the doing of the work under this contract had 
77 progressed? A. It had progressed to a considerable extent. 
I believe all the expensive apparatus had been placed in the 

shops. 

Mr. Woodard: Mr. Smith. 1 desire to otter in evidence a letter 
bearing date December 5, 1905, directed to the Mead Company and 
signed by the Engineer Commissioner, Mr. Biddle, and say to your 
Honor and Mr. Smith that the pencil memorandums on the side of 
this letter have no reference to the letter itself and no connection 
with it. 

(Mr- Woodard read to the Court the letter referred to, which 
was ottered in evidence and marked “Complainants’ Exhibit No. 8.”) 


Bv Mr. Woodard: 

Q. Mr. McCaslin, I will ask you to state whether or not, from on 
or about the first day of June, 1905, down to and including the fifth 
day of December, 1905, excluding the fifth day of December, 1905, 
you ever received any communication from any official of the Dis¬ 
trict of Columbia, that is, the Commissioners’ office, indicating to 
you that they proposed to change the words “but not including” so 
as to read “to include?” A. W T e certainly never did. 

Q. W hen this contract was signed by you, on or about the 14th 
of July, 1905, did the District Commissioners, or any official of the 
District government, indicate to you that they had changed the 
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language which appeared in your itemized and detailed proposal 
to read as it now reads in that contract? A. They certainly did 
not. 

By the Court: 

Q. Did you sign this contract yourself? A. I think I did. 

78 (Examining contract) Yes sir, my name appears on it. 

Q. At the time you signed this contract, did you know 
that they had written to your firm for four copies, and that those 
copies had been sent? A. Yes, sir. 1 did. I might add, your Honor,* 
that the face of this contract bears the declaration that the hid No. 
10 which is filed on March 24 is a part and parcel of this contract. 

Mr. Woodard: Now, Mr. Smith, I desire to offer the letter of 
December *2*2, 1905, directed to the Honorable John Biddle. I offer 
this in evidence. 

(Mr. Woodard then read to the Court the letter referred to, 
which was offered in evidence and marked “Complainants’ Exhibit 
No. 9.”) 

(Thereupon, at 8 o’clock p. m., the Court adjourned until to¬ 
morrow, W ednesday, January '27, 1909, at 10 o’clock a. m.) 

******* 

Wednesday, January ‘27, 1909. 

Thereupon Georoe \Y. McCaslin resumed the stand for further 
direct examination. 

By Mr. Woodard: 

i/ 

Q. 1 call your attention to the drawing No. 4140 and ask you 
to state whether or not any of the structural supports, which have 
been referred to in the evidence here, are colored in red in the draw¬ 
ing? A. They are not. 

79 Q. Did your firm furnish structural supports to the Dis¬ 
trict of Columbia which were not embraced in the red lines 

on that drawing? A. W e did. 

< 4 . W hat was the reasonable value or charge for furnishing sup¬ 
plies and installing those supports? A. At the time we made up 
the estimate for the structure we had a drawing which was perhaps 
no more complete than the one you have in your hand, so that we 
had to estimate on that; but the result of our estimate and examina¬ 
tion was that a fair price would he the price named to them, $1,587. 

The following letters were read to the court and offered in evi¬ 
dence bv Mr. Woodard: 

‘ From John Biddle, Commissioner of the District of Columbia, 
January *27, 1900, to the John A. Mead Co. (Complainants’ Ex. 
No. 10) : Reply to same (Complainants’ Ex. No. 11) ; Tindall, Sec¬ 
retary of Commissioners, to Mead Co., March 14, 1900 (Complain¬ 
ants’ Ex. No. 1*2) ; Reply to same, March 20th, 1900, (Complain¬ 
ants’ Ex. 18); Mead Co. to Commissioners of District of Columbia, 
March *22, 1900 (Complainants’ Ex. 14) ; Tindall, Sec’y, to Mead 
Co., March *29, 1900 (Complainants’ Ex. 15). 

0 —* 208 * 2 a 




HENRY B. F. MACFARLAND ET AL. V9. 


4*2 


By Mr. Woodard:. 

Q. Mr. McCaslin, I will u.sk you if, after the receipt of this let¬ 
ter of March 29, you went on and did the work? A. We did. 

80 Cross-examination. 

By Mr. Smith: 

Q. Mr. McCaslin. how was vour attention first called to this mat¬ 
ter of the construction of this coal handling machinery? A. I be¬ 
lieve 1 had a letter from Mr. Phillips some time after the contract 
had been executed. 

Q. Did you see a public advertisement, under the law, inviting 
proposals for this work? A. Perhaps I misunderstood your ques- 
tion. 

Q. How was your attention first attracted- A. To the sub¬ 

mission of bids? 

Q. Yes. A. I cannot at this moment recall. 

Q. You do not know whether or not it was in response to a pub¬ 
lic advertisement, do you? A. Probably it was, but l don’t know 
at this moment. 

Q. You do not know what the advertisement was? A. Not at 
this moment ; 1 couldn’t say. 

Q. In your original proposal you undertake to do this work in ac¬ 
cordance with the general specifications on file in the office of the 
engineer department, and 1 call your attention to Sec. *2 of those 
general specifications. (Reading Sec. ’2). Now under those gen¬ 
eral specifications on March *24, you submitted this proposal which 
has already been admitted in evidence. Those specifications em- 
brace ten different propositions in two (*2) different schemes; is that 
correct? A. It Is not exactly correct. You have now failed to read 
Art. 15. 

81 Q. I have not undertaken to read all the specifications. 
A. I think it is very important to do that. 

Mr. Woodard: State what your bid was under these specifications. 
A. Your Honor, there is a typewritten Article here, designated as 
Art. 15, pasted on to the printed specifications, which reads as fol¬ 
lows (reading same). Under that Article we were entitled to figure 
on anv part of, or anything entirely different from, the printed 
specifications. 

Q. Is it your contention that Art. 15 of these general specifications 
superseded all the other general specifications? 

Mr. Woodard : That is for construction bv the Court. 

The Court : Objection sustained. 

Q. You submitted these ten different propositions in two schemes? 
A. Yes, sir. 

Q. With that proposal there is an itemized list of various portions 
of the equipment covered by the two schemes; is that correct? A. 
Yes, sir. 

Q. State whether or not the essential difference between scheme 1 
and scheme *2 of your proposal was not the substitution, in scheme 2, 
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of a system of horizontal conveyor different from the McCaslin sys¬ 
tem? A. No. 

Q. State what it was, then. 

The Court: Do not these two schemes, by their own terminology, 
state what their difference is? 

82 Mr. Woodard: Yes, sir. 

Q. You do not contend, Mr. McCaslin, that in this pro¬ 
posal you submitted on the 24th of March, 1905, there was any de¬ 
tailed specification except that roller flight conveyor? A. There was 
not. 

Q. Your hid No. 10 was accepted by the Commissioners of the 
District of Columbia and in due time you were notified to that ef¬ 
fect? A. Yes, sir. 

(J. Shortly after that you received a letter from the Commissioners 
of the District of Columbia asking for four copies of this proposal 
for the purpose of using them in preparing the contract; is that 
correct? A. That is right. 

(J And in response to that letter you sent four copies of this 
proposal? A. Yes sir. 

(j. And I understood you to sav in vour direct examination that 
those four copies contained the specification upon which you are 
depending here. 

Mr. Woodard: No. no; we sent the four specifications in exact 
conformity with our bid of March *24. 

Q. You have stated in your petition, filed in this cause, that in 
the body of tlx* bid von submitted originally, under the head of 
steel trough for carrying lime, a specification occurs which closes 
with the words “but not to include the structural work for support 
of same'*. You do not contend do you, that there was anything of 
that kind either in the original or in the copies of the s|>ecifi- 

83 cations von sent in response to that letter? A. I do. The 
very opening paragraph in the proposi-on contains that 

direct statement; the drawings themselves state it: and this proposal 
refers to that portion of the drawings shown in red. 

Q. Is it vour contention that that is identical with what I have 
called to your attention? A. Mv contention is that this paragraph 
eliminates all structural supports not shown colored red on that 
drawing to be furnished by us; and the paragraph referred to in the 
specifications is in exact harmony with that. 

Mr. Smith: You admit, don’t you, Mr. Woodard, that it was not 
in the original specification but in the copies? 

Mr. Woodard: No. 

Mr. Smith: What do you admit? 

Mr. Woodard: We admit just what the record shows: that March 
24. 1905, there was forwarded to the District Commissioners a gen¬ 
eral proposal, in answer to the specifications which have been re¬ 
ferred to. and part of which you have read: that in the proposal of 
March 24th it was expressly stated, in the opening paragraph, that 
all structural supports were to he excluded unless otherwise shown 
in red on the drawings. 
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Mr. Smith . Where is that stated “unless otherwise shown in red 
on the drawings”? 

Mr. Woodard: It is right here in the contract, in scheme No. 2. 

Mr. Smith: I wanted to get from the witness a statement whether 
or not this detailed specification was contained either in the original 
or in any of the copies of the proposal sent to the Commissioners for 
the purpose of preparing the original contract? 

84 Mr. Woodard: No, it was not. I so stated to the Court. 


Q. In due time after that a contract was forwarded to your firm 
for execution? A. Yes sir. 

Q. Upon receipt of that contract did you send to the Commis¬ 
sioners this letter dated May 15, 1905? A. Yes. 

The following letters were read to the Court and offered in evi¬ 
dence: 

“Mead Co. to the Commissioners of the District, May 15, 1905 
(Defts. Ex. No. 4); Asa E. Phillips to Mead Co., May 19, 1905 
(Defts. Ex. No. 5) ; Mead Co. to Commissioners, June 2, 1905 
(Defts. Ex. 6). 

Q. Shortly thereafter. Mr. McCaslin, the contract was transmitted 
by the Commissioners to your firm for execution? A. Yes sir. 

Q. And that is the contract which has been offered in evidence 
here and is before the Court now? A. It is. 

Q. With those original proposals of yours of March 24, you sub¬ 
mitted two blue-prints? A. Yes sir. 

Q. Did those blue-print* purport to show the machinery necessary 
for a roller flight conveyor? A. No. 

Q. There was no blue-print submitted with that proposal 
or with thsit proposal or with any proposal by which the 
85 mechanism of a roller flight conveyor was indicated? A. 
There was not. The drawing illustrates a belt conveyor. 

Q. Does this drawing show the mechanism of a belt conveyor. 
A. It indicates it, yes. 

Q. Where? A. The licit is shown in the cross-section, where my 
finger points. That section also shows the structural supports. 

Q. Do you undertake to say that that horizontal line is an 
indication of the mechanism necessary to make up this conveyor? 
A. This is not a detailed drawing; it is a general drawing. Rut any¬ 
one, with those specifications, can readily determine that that is 
a belt conveyor. It shows the trough and return both in cross- 
section and a horizontal view all along the line. The apparatus is 
shown in red and structural supports in white. 1 would like to add, 
\our Honor, that the detail is substituting the roller flight conveyor 
for the licit conveyor. 

Q. And the belt conveyor in scheme 2 was substituted for the 
MeTaslin conveyor in scheme 1, was it not? A. That \> right. 

Q. In the items you proposed to furnish under scheme 1, the 
frames, brackets, hangers, etc., were included, were they not? A. 
They were, in scheme 1. 

Q. Was there anything in the specifications you submitted 
80 with vour proposal No. 10, Scheme 2, to indicate that these 
frames ami brackets and hangers would not lie included? 
A. There certainly was. 
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Q. In the specification^? A. Tn the drawing. 

Q. You say this drawing does not cover the roller flight conveyor 
at all? I say the belt conveyor was simply substituted for that. 

Q. The roller flight conveyor is not identical with this? A. It 
is not identical, no. 

Q. These supports are necessary parts of the equipment, are they 
not? A. They are not; but thev are as much necessary to the 
operation of the flight as the foundation is to the house. 

Q. And they ran through a bridge, didn’t they? A. Yes sir. 

Q. A bridge which had been separated, and was put in place in 
the District of Columbia? A. The purpose of this was to install 
conveyors in that bridge. 

Q. But the bridges and supports were necessary parts of that 
equipment, of course, were they not? A. They are necessary to the 
operation. They are not an intricate part of the apparatus. 

Q. They had, however, to he manufactured by somebody? A. 
Yes. 

Q. When this final contract was entered into, according to your 
interpretation of it another contract would have to he neces- 
<S7 sarv for the construction of these frames and supports. A. 

My contention is that the structural supports not included 
in our tender could as readily be placed in position, by the District 
or any other structure owner, as the hoppers and other portions of 
the apparatus, which were eliminated from the original specifi¬ 
cations. 

Q. These particular things were necessary appliances to fasten 
your conveyor to the bridge, were they not? A. Yes, sir. 

Q. How could anybody, except the manufacturer of the conveyor 
and the other apparatus, manufacture those? The Commissioners 
of the District of Columbia, or anybody else who was not making 
the other portions of this machinery, make these, brackets, frames 
and hangers? A. That is simply the business of any ordinary iron 
worker; it is simply, clearly and plainly structural work which we. 
as manufacturers of an important type, do not make; and neither 
does the manufacturer of that broad roller flight conveyor manufac¬ 
ture it, 

(J. What 1 want to know is, could those frames or supports he 
manufactured by anyone except in connection with the machinery 
they were designed to support? A. By anybody. 

(}. Did you mean to say that these frames could have been made 
without reference to the machinery you were constructing? 

Mr. Woodard: I submit that to ask the witness whether these 
supports could have been made by any other manufacturer without 
resorting to the general plans of the structure is an absurdity. Of 
course they could not. 

88 The Court: Objection sustained because there is nothing 

to show what “these frames” are. 

Mr. Smith: We note an exception. 

0 Was it your understanding of this contract, Mr. McCaslin, 
when it was finally executed, that it did not cover a complete equip- 
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mcnt, )>ut that further work was necessary in order to complete the 
equipment? A. I understand that the material specified in their 
proposal, when erected upon such foundations and supports as the 
District of Columbia would furnish, was complete. 

Q. Such foundations and supports? A. Yes sir. We did every¬ 
thing we agreed to do. 

Q. Please state whether or not these frames, for which you are 
claiming compensation here, were peculiar to the particular devices 
you were manufacturing. A. They were not. As a matter of fact, 
the roller flight conveyor is not manufactured by us, and the other 
parties who manufacture that do not manufacture structural sup¬ 
ports, and neither do we. In that case these structural supports were 
furnished by structural people or by the people who put up the 
structure. 

By the Court: 

Q. At the time the letter of March 14th, 1906, was received from 
Tindall, in what condition was the work? How far, if at all, had it 
been proceeded with? A. The work had proceeded to a considerable 
extent. The fact is that the standard equipment had been in stock 
soon after the contract had been executed. 

Q. Had you proceeded to manufacture any part of that which 
was to he supplied hv vou under your contract? A. 

89 Yes sir. 

Q. Are the articles peculiar to that work stock articles? 
A. Some of them are stock; some arc standard—not all; in fact, 
there was quite considerable that was not stock f 

Q. Quite considerable that is peculiar to this job? A. Yes, sir. 

By Mr. Smith : 

i/ 

Q. On March 14, 1906, you had not done anything in connec¬ 
tion with making these particular appliances for which you are 
now claiming compensation, had you? A. No. 

Q. You did not manufacture the conveyor at all, did you? A. 
Not the roller flight conveyor. 

Q. You had nothing to do with the manufacture of that; you 
got it from others? A. So we did our structural iron. 

Q. You say the work at that time had progressed to a certain ex¬ 
tent; by that you mean that you had contracted with some other 
concern for the purpose of manufacturing or constructing this roller 
flight conveyor; is that true? A. I could not at this moment say 
whether that roller flight conveyor was furnished or not. T am not 
familiar enough to say. My assistant is more familiar with that than 
I am. 

Q. Then you are not able to say? A. T am not able to say 

90 whether that roller flight conveyor was ordered at that time 
or not. There was a contention about it. 

The Court: My question was not with reference to the roller 
flight conveyor; it was general, with respect to the work you were 
to do under this contract. 

The Witness : Your Honor, there was a contest at this time about 
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what we were to furnish. But surely we had not entered into any 
contract for the structural supplies. There had been no measure¬ 
ments made. 

The Court: I was trying to find out whether you had gone far 
enough with this work on this special job so that you could not have 
stopped without loss. 

The Witness: We certainly could not. 

The Court: Did you get the structural work you finally put up, 
and for which you are claiming additional compensation, from the 
same people who supplied the conveyor itself? 

The Witness: No sir. We procured the roller flight conveyor 
from the manufacturer of the conveyor, who does not manufacture 
structural supports. The structural supports were obtained from 
structural people in Philadelphia, who do not manufacture ma¬ 
chines. 

Thereupon Newton Barton Widmyer, a witness produced on 
behalf of the complainant-, having been first duly sworn, was ex¬ 
amined and testified as follows: 

91 Direct examination. 

By Mr. Woodard: 

D. 1 understand you are a civil engineer or mechanical engineer? 
A. That Is right. 

(J. How much experience have you had in that line of business? 
A. In coal handling? 

Q. Yes. and in general mechanics. A. Sixteen years. 

Have you examined the proposal submitted by the Mead Co. 
under date of March *24, 1905, and as well the drawings which have 
been exhibited in evidence here? A. I haye. 

Q. State to the Court what your expert opinion is as to whether 
or not. under that proposal and under those drawings, structural sup¬ 
ports were included or excluded. 

Objected to. 

Objection sustained. 

Mr. Woodard: I withdraw the witness. I only called him be¬ 
cause I understood there was some ambiguity. 


(Here follows Complainants’ Exhibit No. 1, marked p. 92.) 
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Complainants’ Exhibit No. 2. 


E. D. 53,068. 

Executive Ottice Commissioners of the District of Columbia. 

Washington, April 22, 1905. 

Ordered: 

That proposal #10 of John A. Mead and Company received 
March 27, 1905, made under advertisement for proposals for fur¬ 
nishing and erecting coal and ash handling machinery for the Sew¬ 
erage Pumping Station, in accordance with the specifications at¬ 
tached thereto, for the sum of $17,123.00, is hereby accepted. 

Olticial copy furnished John A. Mead and Co. 

By order: 

WILLIAM TINDALL, Secretary. 


J. 

Aud. 2. 

Aud. State. 

Dis. 0. 

E. D. 

Jno. A. Mead and Co. 

John A. Mead & Co. 
Received 
Apr. 25, 1905. 


94 Complainants' Exhibit No. 3. 

Ottice of the Engineer Commissioner of the District of Columbia. 

Washington, April 25 th, 1905. 

• * 

John A. Mead — Co., 11 Broadway, New York. 

Gentlemen: Will you please send to the Chief Clerk ot the En¬ 
gineer Department I). C. four copies of the detailed specifications 
and description of coal handling machinery for the Sewerage Pump¬ 
ing Station as submitted in your bid #10. This is required to en¬ 
able him to prepare the contract for the work awarded you. 

Very truly, D. E. McCOMB, 

Superintendent of Sewers. 


John A. Mead <& Co. 
Received 
Apr. 26, 1905. 
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95 Complainants’ Exhibit No. 4. 

Specification for Roller Flight Conveyor. 

Chain. —To be of the double strand steel type with roller carrying 
wheels every two feet. 

Steel Flights. —To be 20" x 7" x Vi", riveted to cross bars and 

2y 2 

spaced 4' centers. 

Steel Trough, for Carrying Line. —To t>e 3/1,0" steel plate bent to 
conform to shape of 20" x 7" flights, and arranged to be attached 
to. but not including any structural work for support of same. 

Head Shaft. —To be 3 1/0" diameter and fitted with two sprockets 
each 23%" diameter bored for size of shaft ami equipped with the 
necessary pillow blocks, collars, key-seats and keys and a spur reduc¬ 
tion gear of proper size. 

Foot Shaft. —To be 2 7 / 10" diameter, fittest with two 23 1 /^f" 
diameter sprockets, bored for size of shaft, and including the neces¬ 
sary takeup bearings, slides, keyseats, keys and collars. 

90 Countershaft. —To be 2 3/16" diameter fitted with the 

necessary spur pinion and pulley, bored for size of shaft, 
with the necessary pillow blocks, keyseats, keys and collars. 

Trackway. —To be of “L” iron track for both the carrying and 
return lines of conveyor, arranged to be attached to, but not in¬ 
cluding any structural work necessary for the support of said track- 
wav. 

V 

Specifications for Engines for Operating Coal Crusher, Flight Con- 

re yor A: McCaslin Conveyor. 

Engines will be of the proper sizes to satisfactorily operate the 
coal crusher, Flight conveyor and McCaslin Conveyor, will be fitted 
with adjustable quarter box bearing* having adjustable babbitted 
cheek pieces, adjustable from each of the four quarters for properly 
aligning the crank shaft. The cylinder will be of the overhanging 
type strongly bolted to the frame of the engines with scrape fianges. 
The steam chest will be extra large and provided with a plain “D” 
valve having ports of ample capacity for the horsepower. The 
guide portion of the frame will be cast in the form of a hollow cylin¬ 
der. the front side being removed to give access to the cross head, 
and a strengthening ring cast about the end next to the crank 
firmly connecting the top guide with the bed of the engine. The 
piston will he furnished with self adjustable rings, 
97 steel springs and set bolts. The cross head will be set ver¬ 
tically in the engine and have wedge shaped shoes of gun 
metal, shaped oval top and bottom, and adjustable with studs and 
nuts on each side of the flanges. The connecting rod will have solid 
ends and gun metal boxes properly babbitted. These boxes to be 
adjustable with wedge shaped keys. The engine will be provided 


7—2032a 
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with a counter balanced dir e crank The engine will he arranged 
for 2 1 /^” steam pipe connection and 3" exhaust connections. 

Specifications to ('over Motor for Operating Electric Shovel Hoist. 


The motor will he of the General Electric Co. manufacture G. 
K.—58 type having a capacity of 37 II. P. and an armature speed 
of 520 K. P. M. The motor will deliver its output continuously for 
one hour without heating more than 75° C. above the temperature 
of the surounding air. To motor is not designed for continuous 
work, hut in accordance with constants calculated to produce a pow¬ 
erful starting effort. 

Frame.—The motor is entirely enclosed and weatherproof. The 
bowl shaped magnet frames divided horizontally and firmly bolted 
together. A hand hole fitted with a gasket and cover is provided 
to afford access to commutator. 


Bearings.—Pinion and 
bearing 2-"\s" x 5 5 16". 


bearing is 3" x 77x"; commutator end 
The linings arc made of machine cast 
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iron lined with 3 Hi" babbitt metal. All bearings are pro¬ 
vided with grease boxes and oil cellars of sufficient capacity. 


The oil is fed bv felt wicks or winders which come in contact 


with the revolving shaft, through holes cut in the lining. 

The lower motor frame is provided with feet for bolting and sub¬ 
base of hoist. 


Controller.—Controller will be the drum type railway controller 
with magnetic blowout at points at which circuits are broken. 

A full description of the motor is given in Bulletin 4147 handed 
you herewith, and of the Controller in Bulletin 4349. 


Accompanying letter to A. E. Phillips, Ass’t Eng’r, Sewerage 
Disposal System W ashington, D. C. 

June 2nd, 1905. 


99 Complainants’ Exhibit No. 5. 

Office of the Assistant Engineer in Charge of Sewage Disposal 

System, 2nd <fc N St. S. E. 

Washington, D. C., Mag 19, 1905. 
John A. Mead Co., 11 Broadway, X. Y. 

Gentlemen : In regard to vour letter of May 15, 1905 to the Com- 
missioners of the D. C. which has been referred to me, in which you 

invite attention to paragraph in contract regarding maintenance 
for one year. 1 would state the alternative paragraph offered by you 
appears to be acceptable. 

But it is considered necessary (and in accord with Paragraph 2 
of the General Specifications) that you furnish plans and specifica¬ 
tions of the following. 

(1) Motors, giving sizes, make etc., which need not be in too great 
detail. 

(2) Steam engines. 
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(3) Holler flight conveyor. 

I believe the balance of the equipment is quite fully covered by 
plans and specifications already submitted by you. 

Thanking you for your prompt attention in this matter. 

Very truly yours, ASA E. PHILLIPS, 

A Mutant Engi neer 

100 Me morandum. 

Complainant’s Exhibit 0 is Defendant’s Exhibit D. C. No. 1, 
attached to Answer. 

101 Complainants’ Exhibit No. 7. 

Nov. 27th, 1905. 


Sewerage Disposal Plant. 

Mes>rs. H B. Maefarland. Henry L. West. John Biddle, Commis¬ 
sioners of the District of Columbia, Washington, D. C. 

(Jentlemen : Referring to the contract bearing date July 24th, 
1905 between the District of Columbia and us to cover the coal dis¬ 
charging and handling equipment for the Sewerage Disposal Plant, 
and particularly to tin* specifications to cover the roller flight con¬ 
veyor. paragraph 3. a- follows: 

"Steel trough for carrying line. To be 3/1H" steel plate bent to 
conform to shape of 20" x 7" flights, and arranged to he attached to, 
and. including xnpports for same" 

Please note that the specifications furnished by us to cover this item 
reads as follows: 

%t Stee! trough for carrying line. To be /DIO" steel plate bent to 
conform to shape of 20" x 7" flights, and arranged to he attached to, 
hat not including ang structural track for support of mime." 

Referring now to paragraph #7 on same page of specifications in 
contract which reads as follows: 

“T rack tea g . To be "L” iron track for both the carry and return 
lines for conveyor arranged to he attached to structural work and 
including nccexxarg support of said trackway." 

Our specifications to cover this item read as follows: 

102* “ Trackway. To be of L iron track for both the carrying 

and return lines of conveyor, arrange to he attached to, hut not 
including any structural work necessary for the support of said track¬ 
way". 

Bv reference to our specifications sent you in connection with our 
tender, and above referred to, you will note that the paragraphs read 
exactly as hereinabove stated, and that whoever prepared the con¬ 
tract changed same, which changes have just been discovered by us. 

You will note that the changes referred to cover certain structural 
supports which were not included in our proposal and specification, 
and when signing the contract we did not discover that the specifica¬ 
tions attached to the contract differed in this particular from our 
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specifications sent you in connection with our tender, otherwise we 
should have called your attention to this matter at an earlier date. • 

You will note that the contract was awarded to us on our hid #10 
which was based on Article 15, of District of Columbia general speci¬ 
fications. and as above stated, we did not include the structural sup¬ 
ports referred to in the above-mentioned paragraphs, and on the con¬ 
trary plainly excluded same. 

We therefore feel that in view of these facts, that the specifications 
in the contract should read same as the specifications furnished the 
District of Columbia in connection with our tender. 


Awaiting your reply, we beg to remain, 


Yours very truly, 


JOHN A. MEAD <fc CO. 
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Office of the Engineer Commissioner of the District of Columbia, 

Washington, Dec. 5, 1005. 

Messrs. John A. Mead & Co., 11 Broadway, New York City. 

Gentlemen : Having reference to your communication of Novem¬ 
ber 27, and to a visit from your representative yesterday, I have to 
state as follows:— 

The only point about which (here might be any discussion, would 
be as to what might be called the frame supporting the trough, as the 
structural part proper for the bridge will be furnished by the District 
as appears on the drawing sent you. 

When your proposal was first submitted, there was a laek of detail 
about it which caused us to write to you for further information. 
This was done, and you submitted some further information, in 
which it was stated that none of the structural iron or steel would 
be furnished bv your company. In order to avoid any misunder¬ 
standing with reference to this frame, the specifications were changed 
in the contract before being sent to you to sign. In thi* change, it 
was stated that supports would be furnished by you. 

104 From the drawings which have been furnished you indicat¬ 
ing the bridge in place, it was thought by this office evident 
that this only referred to the frame supports, and that it would be 
so understood by you. Tt was also clearly believed by this office that 
no contract would be signed by you without your going over it care¬ 
fully as is the custom here. There was, of course, no intention what¬ 
ever to have you sign anything without knowing thoroughly what 
you were doing. In vour printed illustrations of your plant as fur¬ 
nished to us, the frame work is indicated; in the proposals of the 
other bidders this frame work is also included. This frame work is 
different in accordance with the different kinds of conveyors and, 
therefore, in my opinion, would be obviously a part of the equipment 
furnished by the contractor who furnished the movable parts. 

Tt may be that there is a misunderstanding on your part as to 
exactly what you are to furnish, and you may intend to furnish this 
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frame work, but if not, it is evident to me that either this frame work 
must he furnished by you or else your contract with the District of 
Columbia must be annulled. 

Very respectfully, 

JOHN BIDDLE, 

Major, Corps of Engineers, U. S. A., 

Engineer Commissioner, D. C. 

John A. Mead & Co. 

Received 
Dec. 6, 1905. 
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Dec. 22nd, 1905. 

Sewerage Disposal Plant. 


Hon. John Biddle, Major, Corps Engineers, U. S. A., Engineer Com¬ 
missioner, I). C., Washington, I). C. 


Dear Sir: Referring and replying to your favor of the 5th inst. 
which was received during the writer’s absence, in re contract to 
cover the coal discharging and coal handling equipment for the 
Sewerage Disposal plant, beg to say. 

When submitting our bids to cover the equipment under date of 
March 24th 1905, you will note the following: 

We hereby propose to furnish, deliver and erect on, but exclusive 

of. all necessary and suitable excavations, foundations and structural 

& 

supports other than herein after specified to be furnished and erected 
complete by us.*’ 

And further down you will note that the apparatus included in 
our proposition as covered by both scheme #1 & #2 and subsequent 
modi fictitious, are shown colored in red on the drawings referred to, 
and the structural supports in question are not shown colored in red. 
You will also note that bid #10 substituted a roller flight con- 

vevor for the belt conveyor. It would therefore not follow that the 

• • 

substitution of the roller flight conveyor for the belt conveyor, should 
include structural supports not included for the belt conveyor. 

You will also note that paragraph 2 of your specifications 
KM*. under which we submitted our tender, and in the fourth line 


after the words “and durability” also show “such connections 
with the structural framing as may be required to provide this in¬ 
stallation." * * * Also in the sixth line, after the words “detail 


drawings" “These changes in the general plans will be made by and 
at the expense of the District of Columbia. 

By reference to paragraph 15 of your general specifications, von 
will note that we were permitted to submit proposals for coal handling 
machinery only, or for separate machinery for both coal and ashes. 

You will please also note that under date of April 25th Mr. D. E. 
MeComb Supt. of Sewers, wrote us as follows: 

“Will you please send to the Chief Clerk of the Engineer Depart¬ 
ment D. C. four copies of the detail specifications and description of 
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coal handling machinery for the Sewerage Pumping Station as sub¬ 
mitted under vour hid #10. This is required to enable him to pre¬ 
pare the contract for the work awarded you.” 

We therefore prepared and forwarded specifications in accordance 
with our estimate and tender for hid # 10, and under the heading 
in our specifications: “Steel. trough for carrying Hue in connection 
with the roller (light convevor. vou will note the language, “but 
not including any structural work for support of same. I his lan¬ 
guage was changed at your office and made to read: “and including 
supports for same.” 

As stated to you in our letter of November 27th, we did not dis¬ 
cover that our specifications sent you for the purpose of the contract 
had been changed, and our attention was not called to the fact that 
any change had been made therein. We therefore glanced 
107 over the specifications, which seemed to be the specifications 
sent you for the purpose of the contract, and with this under¬ 
standing we executed the contract. W hile it would have been wise 
for us to have critically examined all of the specifications before 
signing same, we did not for a moment expect that the specifications 
would he changed to include material or apparatus beyond that 
covered by our proposal and specifications. 

The facts are. that the contract as drawn is not as clear and full 
as it perhaps should he. in as much as certain specifications for ap¬ 
paratus not covered bv hid #10 are attached to the contract. Rid 
#1 to cover scheme #1 did include east iron brackets to support 
the McCaslin conveyor through the bridge, and each successive bid, 
due to the exclusion of certain portions of the apparatus and changes 
in the apparatus reduced the price from the larger to the smaller 
amounts, and we therefore feel that it is only just and proper that 
we should he expected to furnish and install the apparatus covered 
by our hid #10 and in accordance with our specifications in con¬ 
nection therewith. You will note the contract provides that we are 


to furnish the equipment “in strict accordance with the printed 
specifications and general stipulations hereto attached of the party 
of the first part as are modified by the typewritten specifications 
submitted with the proposal #10 of the party of the second part 
dated March 24th 1005, copies of which are hereto appended and the 


plans on file in the Sewer Division of the Engineer Department of 
the District of Columbia, all of which are made parts of this 
10H contract." You will note that the specifications as changed 


in the contract do not coincide with our proposal and specifi¬ 
cations. This language in the contract, above quoted led us to l>e- 
lieve when executing the contract, that the specifications as submitted 
by us were incorporated in the contract without change. 

We have requested our representative who called upon you on 
November 2fith to come to this office the early part of next week to 
get full and complete statements of the facts and apparatus covered 


bv our bid #10 and to then call upon you and go over the whole 
situation fully, and this point can doubtless be straightened out to 
the satisfaction of all parties interested. 
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We regret that due to the absence of the writer, from the ollice 
we have not been able to give this matter earlier attention. 

Yours very truly, 

JOHN A. MEAD & CO. 


109 Complainants’ Exhibit No. 10. 

D. E. G. 

W. H. L. 

53068-6. 

Office of the Engineer Commissioner of the District of Columbia. 

Washington, January 27, 1906. 

John A. Mead and Company, 11 Broadway, New York City. 

Gentlemen: Referring to your letter of December 22, 1905, re¬ 
garding the question of furnishing structural supports under your 
contract for coal handling equipment at the sewage pumping sta¬ 
tion, I have to request before further consideration of your claims 
regarding your non-liability to furnish and install all of these 
structural supports that you furnish a statement showing the addi¬ 
tional cost for which you would furnish and install alt* of the 
structural supports which you claim are not included in your con¬ 
tract but which are necessary to make the plant complete in every 
respect, the District furnishing nothing by wav of structural sup¬ 
ports except what was clearly shown on blue prints issued by the 
District with the original specifications under which bids were re¬ 
ceived March 27, 1905. 

I would also like to have you state the additional cost for which 
you would install the belt conveyor referred to in scheme No. 2, of 
your original proposal, including all the structural supports except 
what was clearly shown on the blue prints issued by the Dis- 

110 trict with the original specifications under which bids were 
received March 27, 1905, in lieu of the roller flight conveyor 

required bv your contract. 

Very respectfully, JOHN BIDDLE, 

Major, Corps of Engineers, U. S. A., 

Engineer Commissioner, D. C. 

John A. Mead & Co. 

Received 
Jan 29,1906. 

Feb’y 1, Do. 
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Ill Complainants’ Exhibit No. 11. 

Feb. 13th, 1906 


Sewerage Disposal Plant. 

Mr. John Biddle, Engineer Commissioner, District of Columbia, 

Washington, D. C. 

Dear Sir: Referring and replying to your favor of the 27th ult. 
in re quotation to cover the structural work not covered by the con¬ 
tract for the coal hoisting, crushing, weighing and conveying ma¬ 
chinery for the Sewerage Disposal Plant, we beg to say. 

We have carefully made up an estimate to cover the structural 
work we understand you desire us to estimate upon, and not covered 
by the contract bearing date July 24th, 1905, and in order to clearly 
convey to you the structural supports etc we have estimated upon 
and covered by the contract price, and the additional price herein¬ 
after mentioned, we have prepared and hand you herewith the follow¬ 
ing mentioned drawings which show colored in yellow the apparatus 
and structural supports included in the contract price and additional 
price hereinafter mentioned, and have colored in red on these draw¬ 
ings. the structural work etc., not included and covered by the con¬ 
tract and additional price. The drawings hereinabove referred to 
are as follows: 

Drawing ip 5702 shows the electric hoisting apparatus, the sus¬ 
pension hopper scales, the chute from scales to, and including 
112 the roller flight conveyor, and the structural support, for same 
through bridge from tower on to floor elevation .30 in boiler 
room. 'Phis apparatus is partly shown also on detail drawings 
# 5703 & 5704. 

You will note that we have included the structural beams forming 
the support for the drivers for the roller flight conveyor and MeCas- 
lin conveyor and have colored same in yellow, and which are located 
on floor line elevation 30. 

You will note that we have shown colored in yellow, the hopper aim! 
chute for the reception and delivery of the coal from the roller flight 
conveyor to the receiving hopper on floor line elevation -f- 10.5. the 
lower end of which i< shown on drawing # 5715. which we also 
send herewith. 

You will note that we have included and colored in yellow, the 
receiving hopper on floor line elevation 4 10.5. 

Referring now to drawing # 5715. This drawing was approved 
bv Mr. A. E. Phillips, Asst. Engr., and initialed D. E. Mcf\, on 
November 14th 1905, and was returned to us on January Nth 1906 
with notations in red stating that the engine and pulley wheel on 
counter shaft could not be placed in the position shown, and the 
space allotted now by him for this apparatus will cramp us. if indeed 
same can be installed in the space indicated by him. 

In order to satisfactorily inst-11 the coal crusher mechanism in 
the space now allotted for same, we have decided, if agreeable to you, 
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to substitute for the belted two roll type of crusher illustrated on 
drawing # 5715, one of our self contained direct connected steam 
driven coal crushers which is the only crusher which we think 

113 we can install in the space now allotted for same. We have 
however, for the present purpose shown colored in yellow, the 

two roll crusher mechanism with the hopper and chute under 
crusher, and including the structural supports, pulleys, belts and 
engine for operating same, but will substitute the single roll crusher 
as above mentioned for same, if agreeable to you. 

W e also hand you a copy of our drawing #5708 showing colored 
in /tellow the structural supports for conveyor tightener mechanism 
and the conveyor casing on floor elevation -|- 10.50. 

We also hand you herewith a copy of our drawings # 5701 & 5710 
which also shows colored in yellow the trackway for, and including 
the movable weighing scales, and the two movable chutes. 

As hereinabove stated, the apparatus shown colored in yellow 
represents the apparatus covered by tin* contract and the structural 
supports which we now understand you desire us to estimate upon not 
covered by the contract, but covered bv the additional price herein¬ 
after mentioned. 

We will furnish and install all of the structural supports and ap¬ 
paratus shown colored in yellow on the above mentioned drawings, 
for the sum or price of Eighteen Thousand Seven Hundred and Ten 
($18,710) Dollars. 

We will substitute for the roller flight conveyor and the structural 
supports for same through the bridge from tower to boiler room, a 
30" 5 ply belt conveyor with ]/ h" extra rubber covering on carrying 
side of licit, and including the head and tail pulleys, trough- 

114 ing and return idlers, the structural supports and driving con- 
nections complete, for the sum or price of Eighteen Thousand 

Nine hundred and Fifty ($18,950) Dollars. 

This last mentioned price includes all of tin* structural supports 
and apparatus shown colored in yellow on the above mentioned draw¬ 
ings, and as above stated substitutes for the roller flight conveyor, the 
belt conveyor as per your request. 

We would add that we will substitute the single roll crusher for the 
double roll crusher as hereinabove provided in connection with the 
belt conveyor same as specified in connection with the roller flight 
conveyor, ami for the above reasons. 

We trust that you will have a clear understanding of the apparatus 
covered by the contract and additional price hereinabove quoted. 
If however there is anything that is not perfectly clear, kindly advise 
and we will be pleased to make same clear, and beg to remain, 

Yours verv trulv, JOHN A. MEAD & CO. 
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115 ( dM i’la i nants* Exmnrr No. 12. 

E. D. 53086/9. 

Executive Otii<*e, Commissioners of the District of Columbia. 

Washington, March 14. 1906. 

Mosers. John A. Mead and Company, #11 Broadway, New York 

City. 

Gentlemen: Referring to the recent correspomlence relative to 
the question of furnishing structural supports under your contract 
for coal handling equipment at the Sewage Bumping Station, in this 
city, the Commissioner- direct me to inform you that you must com¬ 
ply with the terms of your contract as signed by you, or it will be an¬ 
nulled, there being no question whatever about what is required 
under the contract a- signed. It appears that the <••>-( to the Dis- 
trict of installing the roller flight conveyor, under the modified 
proposal of your company, is $750 more than the price of the next 
lowest bidder who left no question as to the inclusion in his pro- 
l>osal of all the mechanical supports necessary. It would obviously 
be unfair to this bidder, as well as to the financial disadvantage of 
the District, to allow vou the additional cost involved. Please in- 
form the Commissioners at vour earliest convenience whether vou 

% t 

will carry out the contract as signed by you or whether you desire 
to have it annulled. 

Very respectfully, W. TINDALL, Secretary. 

John A. Mead Co. 

Received 
Mar. 15, 1906. 

J-P Do Do Do. 

(G) Do Do Do. 
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Complainants’ Exuiiut No. 13. 


March 20th, 1906. 
Sewerage Disposal Plant. 

Commissioners of tin* District of Columbia, Washington, D. C. 

Gentlemen : We are in receipt of a communication signed by the 
Secretary of your Body under date of March l ltli, which states, that: 

“It appears that the cost to the District of installing the roller 
flight conveyor, under the modified proposal of your Company, is 
$750 more than the price of the next lowest bidder who left no 
question as to the inclusion in his proposal of all the mechanical 
sup|xills necessary.* 1 

This is manifestly erroneous. Our representative was present at 
the opening of the bids, and we also have a published report of the 
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Home confirming his report and identical with it, and it appears 
therefrom that the next lowest hid was that of the Link Belt Com¬ 
pany $18,960. 

The cost of our proposal to furnish the structural supports which 
our specifications expressly excluded, added to the contract price 
makes the total price less than the next lowest bid, instead of $750 
more, as stated in the letter referred to. 

Further answering this communication, we beg leave to inform 
you that we have already incurred a great expense in preparing to 
earn* out the contract, and we purpose to carry out and per¬ 
il! form same fully according to its true meaning and intent, 
which we understand and advise, would include all labor and 
material set forth in the typewritten specifications submitted by us, 
which are made by the very language of the contract, a part of it. 

Yours very truly, JOHN A. MEAD & CO. 


118 Complainants’ Exhibit No. 14. 

March 22nd, 1906. 

Sewerage Disj>osal Plant. 

Commissioners of the District of Columbia, W ashington, D. C. 

Gentlemen: Again referring to your letter hearing date the 14th 
inst. to us, and our reply thereto under date of the 20th inst., ad¬ 
dressed to you concerning our contract to cover the coal discharging, 
weighing and handling equipment for Sewerage Disposal Plant, we 
l>eg to say. 

Since writing von on the 26th inst.. we note in a com muni cut ion 
received from our representative Mr. Richard Morton, stating that in 
conference with you a suggestion was made by your Board, to the 
effect that our only recourse might be to go on and complete the 
contract according to your interpretation of its meaning and then 
make claim for the cost of the structural supports, the furnishing of 
which we expressly excluded in the making up of our specifications, 
which specifications you accepted and a copy of which you assumed to 
attach to, ami make part, of the contract, which you prepared and for¬ 
warded for our signature. 

Desiring to limit the area of the controversy so far as possible, 
and to do everything on our part that would be reasonable and fair, 
we hereby consent and offer to furnish the structural supports, pro¬ 
vided, however, that this mav he done with the distinct understand- 

• t 

ing and agreement on vour part, that the furnishing of the 

119 same shall in no wise prejudice our position and our rights 
in the matter, and that if we shall he so advised, we shall 

have the right to raise and test the question of the true intent and 
meaning of the contract, and to seek a reformation of the language of 
the written instrument, so that the same will conform to the true 
meaning of the contract •»< fully and completely as if we had raised 
this question before the completion of the contract, and the furnish- 
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ing of the .structural support**, which you claim we are bound to 
furnish under the contract actually made. 

That is to say, if it shall he determined that according to the 
true intent and meaning of the contract, we are hound to furnish 
the structural supports, we shall receive the contract price and no 
more, but if it shall he determined that acording to the true meaning 
of the contract as entered into, the structural supports were excluded, 
we shall he entitled to claim and receive in addition to the contract 


price, the amount of our estimate for furnishing the structural sup¬ 
ports, to wit: Fifteen Hundred and Eighty Seven f$15S7l Hollars. 
Awaiting your advices concerning this proposition, we beg to re¬ 


main, 

Yours very truly, JOHN A. MEAD CO. 


120 Complainants’ Exhibit No. 15. 

D. E. G. 

W. H. L. 

53068-11. 

Executive Office. Commissioners of the District of Columbia. 

Washington, March 29, 1906. 

John A. Mead & Co., 
Received 
Mar. 30, 1906. 

Do. Do. Do. 

John A. Mead and Company, # 11 Broadway, New York City. 

Gentlemen : In reply to your letters of March 20 and 22 regard¬ 
ing your contract for coal discharging, weighing and handling 
equipment for the sewage disposal plant in this city and referring 
particularly to your statement that you consent to furnish the 
structural supports referred to in said contract provided that this is 
done with the distinct understanding and agreement on the part of 
the District that the furnishing of these supports shall in no way 
prejudice your position and vour rights in the matter and that you 
shall have the right to raise and test the question as to the meaning 
of the contract as fully and completely as if you had raised the ques¬ 
tion before the completion of the contract and that if upon the 
judicial determination of the matter your contention that the 
structural supports are not included prevails, that von shall he en¬ 
titled to claim in addition to the contract price the <um of $1587 
for the structural supports, T am directed by the Donnnissioners to 
state that the contract is already signed bv both parties thereto ami 
any interpretation of it such as von suggest would have to be 

121 made by the courts and no action on the part of the Commis¬ 
sioners, under the circumstances, could take away any right 

you may have to contest the interpretation of tin* contract as placed 
upon it by the Commissioners nor could the Commissioners agree 
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in advance to pay snob additional sum as you propose, as. if the 
matter comes up for judicial decision, the court will hear all parties 
interested and determine the matter on the evidence submitted. 

1 am directed bv the Commissioners to inform vou, however, that 
action on your part either to carry out the contract as signed or to 
refuse to do so will have to he taken within five da vs from the date 

t/ 

of thi.- letter as work on the sewage pumping station is being delayed 
by your failure to install the enal handling equipment. If you will 
agree to proceed with the work under the contract and to install 
a complete operative plant as indicated in the specifications of the 
contract as executed bv vou, securelv connected to the various stmc- 
tures connected with the coal handling machinery installation as 
shown on the general plans on file in this office prior to the reception 
of bids for the work, by means of foundation and other bolts, and 
drills for same, brackets, hangers, frames, plates, rails, guides and 
all necessary materials and means of securing same, and all ap¬ 
purtenances. incidental work, and materials necessary for the com¬ 
plete equipment, for the price named in the contract, this office will 
consider that you have carried out the terms of the contract but if 
you do not agree to carry out the contract as executed for the price 
named therein within five (5) days from the date of this letter, the 
contract will be annulled. 

Very respectfully, WILLIAM TINDALL. Secretary. 


122 Testimony in Behalf of the Defendant-. 


Thereupon Asa E. Phillips, a witness produced in behalf of the 
defendant, having been first duly sworn was examined and testified 
as follows: 

Direct examination. 


By Mr. Smith: 

Q. Please state your name and your present official position. A. 
Asa E. Phillips; superintendent of sewers, District of Columbia. 

Q. What was vour position in or about March, 100A? A. I was 
assistant Engineer in charge of the plans and construction of the 
sewage disposal system. 

(}. In that capacity did you. or not prepare the plaifs and specifi- 
eations for the construction of the coal and ash handling machinery 
incident to that pumping station? A. I did. 

(J. Are these the general specifications which vou prepared? A. 
Yes. 


Noth. (Jeneral specifications in evidence (Def’ts’ Ex. No. 1). 


Q. Did you also prepare a blue print showing the scope of 
12.‘1 the work, what was required for the construction of that ma¬ 
chinery. the mechanism, etc.? A. I did. 

<{. 1> that the blueprint which you prepared? A. It is. 


Note. —Blueprint in evidence (Def’t’s Ex. No. 2). 

(J. 1 wish you would describe, Mr. Phillips, what this construe- 
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tion was and its character. with .• much particularity as you can. 
A. You mean of the coal-handling machinery as a whole? 

Q. 1 want the construction described. 


Mr. Woodward : I>oes not the specification state what it was to 
he? 

The Witness: Yes. 

Mr. Woodward: Then I object to the witness’s interpretation of 
a printed instrument. I object to the question. 

The Cm kt: 1 think it is too indefinite. I do not know which is 
meant by "this construction.” Objection sustained. 


Q. (’an you describe to the Court the character of the coal-hand¬ 
ling machinery for which you advertised for proposals about March, 
1904, and in res|H»nse to which advertisement these complninats sub¬ 
mitted a proposal about that time? 


Objected to. 
Objection sustained. 


Q. In response to that advertisement, state whether or not you 
received a proposal from the John A. Mead Co. A. We did. 
124 0- I hand you a paper. State whether or not that is a 

copy of the proposal? A. That is a copy of the Mead pro¬ 
posal. 


Note.— In evidence (Oef’t's Hx. No. 8). 


(J. Were these proposal" accompanied by detailed specifications? 
A. The specifications were very full for the stuff made by the John 
A. Mead Co., on the alteration propositions on the equipment that 
they did not make, they were practically a blank. 

(J. Proposal No. 10. contained in this general proposal, was, I 
understand, accepted by tin* Commissioner? A. It was. 

Q. Wa> this proposal accompanied by any map or plan? A. 
Accompanied by perhaps dO sheets of plans, of which we have two 
here; perhaps I should say. roughly. dO sheets of drawings very 
fully illustrative of the equipment made by the John A. Mead Co. 
For all equipment that they did not make, that was accepted under 
Hid No. 10, then* was nothing whatever submitted in the way of 
detailed plan> except mie sheet, which is a general outline sheet for 
a belt convenor. That is the* plan that is in evidence. That is only 
one of perhaps dO or do sheets of blueprints that were submitted. 
Of course all of these did not apply exclusively to Hid No. 10. hut 
all substantially applied, that is. they applied in general; but they 
applied in detail to the John A. Mead Company’s McOaslin conveyor. 

which is also a conveyor that is installed under Hid No. 10. 
12o The greater part of the conveying system under Hid No. 10 
i" in the McCaslin conveyor. The small cross-conveyor con¬ 
necting with the large conveyor under this equipment is the one I 
am talking about—the* roller flight conveyor. That i< only a very 
small part of the whole equipment. 

() Was there a plan submitted showing the mechanism of the 
roller flight conveyor? A. No plan whatever. Nothing was sub- 
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milted but the last clause in the ,*j eeifications, which states that they 
will furnish a roller flight conveyor complete. 

Q. Before Bid No. 10 was accepted, the Mead Co. were instructed 
to furnish the Engineer Department with four copies of the pro¬ 
posal, and the contract was thereupon prepared and submitted to 
tlie John A. Mead Co. for execution, is that correct? 

Mr. Woodward: 1 object unless reference is made to the contract 
of July 24. If any other contract is referred to, that contract must 
be produced. 

Q. I call your attention to paragraph 15, of the general specifica¬ 
tions, which is apparently a typewritten modification of the printed 
sjKvifications, and ask you how that modification happened to be in¬ 
serted. 


Mr. Woodward. I object. 

The Court: I will hear you, Mr. Smith. 

Mr. Smith: I think this is a case where parole testimony ought 
to he admitted to clarify an ambiguity. 

The Witness: I would like to state that it is important that that 
fact be brought out, for this reason: that that clause was in- 
126 sorted in the specifications at the request substantially of the 
Mead Co., and it will take only two or three words to explain 
how that occurred and why it is that we are in the position we are 
in in this whole transaction. 


Mr. Woodward: I object. 

The Court: 1 do not see how, under the established rules of evi¬ 
dence, it is of any consequence to explain how it got into the general 
specifications. It is there. The objection is sustained. 

Mr. Smith: Exception, if your Honor please. 


By Mr. Smith . 

Q. In response to your letter of May 19, 1905, to the Mead Co. 
(Deft’s Ex. No. 5) tin* Mead Co. submitted the detailed specifica¬ 
tions which have been referred to? A. Yes sir. 

Q. Had you anything to do with the preparation of the final con¬ 
tract? A. I had. 

Q. After the contract was prepared and submitted to the Mead Co. 
for execution, did you have any further correspondence with the 
Mead Co. respecting the prosecution of this work? A. Yes sir. 

Q. State whether, from time to time, they submitted, for your 
approval, detailed plans covering the work they were contracting to 
do. A. They did. 

(J. Will you look at this roll of plans and state whether or not 
those plans were submitted by the John A. Mead Co. for your 
127 approval? A. There were. 

Q. State whether or not your approval was necessary to 
those plans before they could be adopted or acted upon by the John 
A. Mead Co. A. The approval by the Engineer Department of the 
plans was required before they could proceed with the work. 
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Q. State whether or not those plans were approved. A. They 
were approved. 

Note. —Plans in evidence ( Def t's Ex. No. 7.) 

Q. Will you state whether or not any of those plans show the 
frames and supports which are the subject of their claim for extra 
compensation here? 

Objected to as too vague. 

A. They were all submitted at the time. 

Q. On what date were they submitted? A. This set of plans were 
submitted and approved by the office Oct. 9, 190b. 

Q. Could any work have been done under those plans prior to the 
approval of the plans by you? 

Objected to. 

Objection sustained. 

The Witness: 1 would like to state that these are detailed plans 
for the work, to be distinguished from the sketch plans submitted 
with the proposal; these are supposed to show what the contractor 
was to do in detail—the dimensions, the various weights, and all the 
various features from a structural point of view; and were completed 
after the actual dimensions of the building were furnished to the 
bitilditiy were fumiaked to the contractor, after the award 
12S of the contract, and were to be submitted to the Commission¬ 
ers and approved prior to the beginning of any work on the 
contract—that is, prior to constructing anything—as provided in 
the contract. 

Mr. Smith; The question was whether or not any work could 
have been done, under this contract, by the John A. Mead Co. in 
advance of the approval of these plans. 

The CorRT: That is determined bv the contract. That is a ques¬ 
tion of law for the Court to decide. The objection to that question 
is sustained. 

(Thereupon, at 1*2:33 o’clock p. in., the court took a recess until 
1 15 p. m.) 

After Recess. 

rile Court re-assembled at the expiration of recess. 

Whereupon A. E. Phillips resumed the stand for further direct 
examination. 

By Mr. Smith: 

Q. Mr. Phillips, 1 wish you would state to the Court what this 
particular appliance or apparatus was for which extra compensation 
is asked in these proceedings? A. They consisted of the supports 
and stands to which the trough was connected and on which 
129 the tracks were laid. The tracks were not an ordinary T rail 
or anything of that sort, but they were flat iron laid on the 
top of channels that extended longitudinally along tlfe bridge on 
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these stands. The conveyor could not rest directly on the floor, 
and it formed a loop, the upper part returning and the lower part 
pushing it down. These stands were perhaps seven feet apart for 
something like 120 feet, the length of the bridge. They were con¬ 
nected with the trough by rivets and bolts. The track was bolted to 
them, and rested on top of them. The track was merely a plate on 
top of the channel, which formed the real track itself, as a T rail 
would he, or a girder rail. They were entirely similar to the sup¬ 
ports for the other type of conveyor, so far as their utility and gen¬ 
eral character went. They were a little different in construction and 
design; that is, they were the stands on which the conveyor rested to 


raise it somewhat off the floor. 

(J. I wish you would state whether the John F. Mead Company 
furnished similar equipment or stands in connection with any other 
parts of the machinery, under their contract. 


Mr. Woodard: 1 object, if the Court please. We are only dis¬ 
cussing in this controversy the general specifications, so far as the 
same related to that. Now, if it is expected of this witness to show 
what supports were used in connection with other machinery, I 
submit it has no bearing on this case. 

Mr. Smith: I want to -bow that, without question, similar appli¬ 
ances were furnished in connection with a portion of this equipment 
which they made themselves. My argument will be based on 
120 this testimony, that you furnished under this contract pre¬ 
cisely the same kind of equipment for which you claim extra 
compensation here, where that equipment was used in connection 
with the portion of the machinery which you specifically manufac¬ 
ture. 

(After argument.) 

The Court: The objection is sustained. 

Mr. Smith: I note an exception, if the Court please. 


Bv Mr. Smith : 

% 

Q. Are any of those particular appliances for which extra com¬ 
pensation is claimed here shown on any of those drawings of the 
John A. Mead Company? 

Mr. Woodard: 1 object, if the Court please These working 
drawings were the subject of discussion here before we adjourned, 
and we have lost sight of the drawings that were submitted on Octo¬ 
ber 9, 1906. 1 am obliged to say to your Honor and to Mr. Smith 

that this is an attempt to continue the practice that the Commission¬ 
ers of the District of Columbia have imposed upon us from the start, 
and 1 make it entirely plain to your Honor. The controversy in this 
case arose in November, 1905- 

The Court (interrupting): I have that in mind. These detailed 
drawings were not submitted on any such theory which would 
justify the contention that they were prepared on the original speci- 
cations before the controversy arose. 

Mr. Woodard- These drawings, if your Honor please, were made 
in October. 1906, and, if I am correctly advised, they were made 

9—2032a 
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after the time when we said. “Yes, we will go on ami furnish 
131 these tilings, ami we will rely upon the deeision of the Court 
to determine whether we were liable to do it or not.*’ 

The Court: They have a right to identify these things. The 
objection is overruled. 


Bv Mr. Smith: 

Q. I will repeat the question. Are any of those particular ap¬ 
pliances for which extra compensation is claimed here shown on any 
of those drawings of the John A. Mead Company? A. They were 
shown on John A. Mead drawings Nos. 5736 ami 5737. 

Q. 1 would like you to point those out to the Court, please, .lust 
take them up and show to the Court what they are. 

(The witness thereupon made a detailed explanation of the maps 
in question to the Court. ) 


Bv Mr. Smith : 

Q. State whether or not. Mr. Phillips, the structural supports 
which the District undertook to furnish and place would be adapta¬ 
ble to any scheme of reform of machinery for the convenience of 
handling coal, as well as the scheme contained in the John A. Mead 
proposal. 


Mr. Woodard: I object. Here is an attempt on the part of this 
witness to vary plans and specifications in this case. I do not think 
that is at all fair. I do not think that is at all just, for Mr. Phillips 
to testify with reference to these plans. 

The Court: They are trying to show what you are asking 
to be paid for. 

Mr. Woodard: This is the thought that 1 have in my mind— 
and if l am not correct Mr. Smith will correct me—after the con¬ 
troversy took place in November, 1905, with reference to what they 
had agreed to furnish and what they had not agreed to furnish, all 
this correspondence which 1 have read to vour Honor was entered 
into, and finally the Mead Company said. “Yes, we will go on and 
furnish these things, and the Court shall determine about it.” Now, 
after that, in October, 1900, they furnished these plans, and in these 
plans they did contemplate furnishing this structural support, but 
upon that theory. The plans which wen* submitted to tin* Commis¬ 
sioners of the District of Columbia along about that time, before 
these plans were submitted, never showed that .the John A. Mead 
Company were to furnish any structural support. 

Mr. Smith: I simply contend, in the first place, that it is proper 
to show what the devices are, and whether or not the construction of 
the contract would exclude them. 

The Court : The objection is sustained. 


Bv Mr. Smith: 

q When was the work of installing this equipment or machinery 
at the pumping station begun by the John A. Mead Company; when 
was the first step taken in the way of installing this machinery at 
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the pumping station bv the John A. Mead Company? A. I think 
that the first work done at the station was somewhere about 
133 the 1st of January, 1907. 

The Court: That is the first work you did on the ground? 
The Witness: Yes sir. 


By Mr. Smith: 

Q. When was the work completed? A. The work was completed 
November 5, 1907. 

Q. State whether or not these drawings were the first working 
drawings submitted for your approval. A. I think they were, ex¬ 
cept that there were drawings submitted in the controversy as to the 
question of tinted parts, and in their proposal or in their offer for 
extra compensation they submitted two tinted drawings under that 
subject. They were not working drawings for us, for construction, 
but they were to illustrate what they would furnish and what they 
considered the District should furnish, or they would furnish for the 
District for $1,787; but this. jis I recollect it, was the first working 
drawing that we had under this contract. 

(J. On what date were they furnished to you? 


The Court: Your position, I understand, Mr. Smith, is that with 
this clause out of the contract, that they claim was put in by some 
change on the part of the District, they were obliged to furnish these. 

Mr. Smith: Undoubtedly, according to our construction of the 
contract, and that the change from the specifications simply restored 
the contract to the form contemplated by the parties originally. 

The Court: What was the necessity for doing this? 


134 Mr. Smith: For changing this? 

The Court: Yes, this clause in the specifications. 

Mr. Smith: There was not any necessity for doing it, except that 
it appeared from the investigation that this specification tor roller 
flight conveyor did not indicate what kind of machinery was to be 
put there, what the width of it was, or what the character of it was, 
and Mr. Phillips desired more detailed information about that. He 
was not requesting anything in regard to what was comprised in it. 
They were to furnish complete equipment, but they wanted to know 
what manner of equipment, what sort of iron were they going to put 
there, what sort of rail, and all that sort of thing. They defined 


that fairly well, but they undertook then to exclude something, 
under the guise of furnishing a more detailed description of what 
they were going to furnish. They undertook to omit an essential 
part of the equipment, which, according to a reasonable construc¬ 
tion of the original contract, was included in the equipment. 

The Court: 1 do not want to spend any more time on this than 
is necessarv for the determination of the case. They claim that this 


contract was changed, that the specifications were changed without 
their knowledge, and under circumstances which would justify them 
in overlooking the fact that that change had been made. I do not 
see how it concerns anything, except, first, as to whether or not there 
was a change in the specifications originally accepted, and, secondly, 
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if there was a change, it was with respect to these points for which 
they are now suing for additional compensation. 

135 Mr. Smith. There was no change whatever originally by 
us, without their knowledge, hut they attempted to interpo¬ 
late other specifications, which we would not agree to. 

The Court: What is the date of the letter of the District accept¬ 
ing their proposition? 

Mr. Smith: April 22nd. After the contract had been prepared 
on that proposition, they submitted certain other specifications, 
which varied from the original specifications. 

The Court: Where is the proposition that was accepted by the 
District; what does it say on this point? 

Mr. Smith: Here is the proposition that was accepted by the 
District, if your Honor please. 

The W itnfss : This is only the John A. Mead portion of the 
proposition. 

Mr. Smith: That is all we are concerned with. This is the pro¬ 
posal that was accepted by the Commissioners. Shall I read the 
first part of it? This embraces Proposal No. 10. 

The Court: I have the idea in mind that the District accepted 
the proposal which included the specifications, but excluded those 
supports. 

Mr. Smith: That is the idea you would get from the testimony 
offered in chief, but that is not the case. 

Mr. \Y oodaru: Mr. Smith, we have it here in black and white. 
Mr. Smith: Here is tlie proposal in the first place: 

(Mr. Smith here read the proposal in question.) 

Mr. Smith (Continuing:) Now, the detailed specifications 

136 referred to here, which covered the item of this Proposal 10 
in controversy, are simply this: “Holler flight conveyor.” 

All the controversy is embraced in that part of the equipment. 
“Roller flight conveyor, with carrying trough, and return drive and 
driving connections, complete.” That is all. I have read the 
original proposal and this specification covering roller flight con¬ 


veyors. Proposal No. 10 covering that was accepted, and the con¬ 
tract was prepared based on that. 

The Court: What are the four copies? 

Mr. Smith : They received four copies of it. and the contract was 
prepared and submitted to the John A. Mead Company for execution. 

The Court: T understand that when that copy was sent hack to 
the Mead Company for execution there was a change made. 

Mr. Smith: No sir. Then the John A. Mead Company sent back 
that contract, with an objection to a certain feature of it that does 


not concern this contract at all. namely, something about a bond and 
guarantee. Mr. Phillips, replying to that, acceded to their conten¬ 


tion. and then he asked for more detailed specifications of this thing 
—“Roller flight conveyor, with carrying trough, and return drive 
and driving connections, complete.” He wanted details. In reply 
to that, they sent these new specifications. They do give details of 
this thing, where a certain kind of rail is specified, but not including 
the structural support for the same. I nder the heading of the 
trough, which is an essential feature of the conveyor—that station- 
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ary trough through which the coal moves—they state a 
137 certain kind of trough, painted so and so, hut not including 
the structural support necessary for the same. When the 
contract was prepared, the word “structural" was stricken out, and 
prepared this way. “including the necessary support for the same.” 
That specification was sent to the Commissioners some time in June, 
some weeks subsequent to the acceptance of this proposal, and it 
would not he in harmony with the original proposal, which, accord¬ 
ing to the general specifications, contemplated the complete equip¬ 
ment which was a part of this contract. With the exception of the 
foundation and structural supports which were to be furnished and 
placed by the District, the District offered that subsequent specifica¬ 
tion to conform to what their idea of the original contract meant, 
and transmitted that to the John A. Mead Company for execution. 
The John A. Mead Company had previously had another contract, 
which they scrutinized sufficiently to find something objectionable 
in it. and they sent it hack. 

The Cm ht: Is that a copy of the original which you read? 

Mr. Smith: There is no copy. It was signed that way, together 
with the general proposal. 

Mr. Woodard: The situation is this, your Honor: That in these 


printed specifications in which the Commissioners of the District of 
Columbia invite proposals, there was at the end thereof a typewritten 
1 •“»11 1 clause, which said that the Commissioners of the District of 


Columbia would receive proposals for any part of this machinery 
which they were seeking bids for. Now. the John A. Mead Com¬ 


pany— 

138 Mr. Smith (Interrupting:) The 15th clause speaks for 
itself. 

Mr. Woodard: I have read it to his Honor, and will read it again. 

Mr. Smith : Here it is. ( Handing same to the Court.) 

Mr. Woodard: Now. if your Honor please, in dealing with these 
specifications, the Mead Company put in ten separate bids. The\ 
availed thcmselve* of this paragraph 15. which is in typewriting, to 
submit estimate- for coal handling machinery only, or for a different 
scheme than that provided for in these general printed specifications. 
Therefore, on the 24th of March, the Mead Company submitted to 
tin* District of Columbia the 10th proposal, and at the top. at the 
very beginning of that proposal, they expressly state in so man\ 
words, “to exclude ♦ lie structural supports unless otherwise shown.” 
Now, if you will examine all of the specifications or proposals sent 
in bv the Mead Company, you will nowhere find that they agreed to 
furnish these structural supports, and particularly with reference 
to I»id No. 10 they did not agree to furnish these structural supports. 

The Corin’: Where is that No. 10? Let me have it. 

Mr Woodard: Now. in addition to that, your Honor, in the pro¬ 
posal sent in by the John A. Mead Company, they referred to Draw¬ 
ing 11 10. colored in red. as indicating what they proposed to fur¬ 
nish. That was the proposal as submitted by the Mead Company 
on March 24th. and it was accepted by the District of Columbia on 
the 22nd of April. Now. if your Honor please, during the month 
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of May tla* District Conn* 1 -ioner- apparently made nut a 
139 contract ami mailed that contract to the Mead Company. In 
that contract, there was a provision, among other tilings, that 
the Mead Company should guarantee this work for a whole year. 
The letter which has hecn introduced in evidence here, and which 
I asked vonr Honor to rule out. was a letter from the Mead Com¬ 


pany advising the Commissioners of tin* District of Columbia that 
they had not agreed to guarantee this work for a whole year. Now, 
Mr. Phillips or the District Commissioners received that letter, and 
immediately thereafter Mr. Phillips direeted a letter to the Mead 
Company in New York, in which he requested that detailed specifica¬ 
tions he forwarded him. having reference to motors and something 
else, ami finally to tin* roller Might conveyor. In answer to the com¬ 
munication sent by Mr. Phillips to the Mead Company, the Mead 
Company forwarded to Mr. Phillip- detailed copies of the specifica¬ 
tions with reference to the roller Might conveyor. Now. in those de¬ 
tailed specifications, the John A. Mead Company expressly excluded 
the structural supports. Mr. Phillips received those. lie had them 
m his |M>ssessiou from that time until the ’21th of July, 190o, a period 
of nearly three months: hut he never communicated 1° th p Mead 


Company that their detailed .specifications, which excluded these 
structural supports, were not consonant with the understanding of 
the District Commissioners on that point. lie never communicated 
in any wise with the Mead Company that he proposed to change that 
significant language. Put he changed that language to road from 
“excluding to “including.* and sent the contract, to New A ork 
with those change- in it. without having previously indicated to the 
Mead Company that they had made those changes. 

140 Now, if your Honor will take the contract of July 24, 1905, 
and read it, you will find on the face ot that contract an abso¬ 
lute disposition to deceive these complainants from the very start, 
because it appears on the face of the contract that the Mead Com¬ 


pany— 

The Coi rt (Interrupting.) Where is the letter asking for four 
copies of the specifications? 

Mr. W'onhARh: I want to say that when this contract of the 
24th of July was sent forward how the Mead Company could he 
misled. It says here: 


(Reading.) 

Those were the specifications which the Commissioners sent to the 
Mead Company, upon which they were to furnish their proposal. 


(Reading further.) 

But. your Honor, when you turn to this contract, you will find 
that the Commissioners left out entirely this clause with reference 
to the Mead Company’s disposition not to furnish structural supports. 

So that right on the face of the contract, the Mead Company pick¬ 
ing this up after having put in a proposal on March 24th. by which 
they excluded structural supports, and after having, upon the invi¬ 
tation of Mr. Phillips, sent out the detailed specifications with refer¬ 
ence to the roller Might conveyors, in which they expressly excluded 
structural supports, we find that in this contract as submitted these 
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gentlemen have omitted from the specification* the language con¬ 
tained at the top of the proposal of March 24th, and they changed 
the language of the specifications with reference to roller 

141 flight conveyors so as to make it include the thing which th< 
Mead Company had expressly excluded. 

Now, coming to the contract whien has been referred to here, these 
gentlemen say that some time during the month of May, 1905- 

Mr. Smith (Interrupting:) I do not think counsel ought to argue 
the case. 

The Cot rt: I want to ask a few questions. 

Mr. Woodard: Will you kindly hear me on this contract of 

May? 

The Court: We will argue that afterwards. I asked you about 
four copies of some specifications which were sent. \Y hat specifi¬ 
cations were they? 

Mr. Smith: That was the original proposal of March 24th, and 
four copies were sent in reply to that request. 

The Court: Were those copies attached to the contract that was 
signed afterwards by the Mead Company? 

The Witness: Yes sir. 

Mr. Woodard: No sir. Now, Mr. Phillips, will you please indi¬ 
cate to his Honor, on the face of that contract, where the clause here 
referred to is in there? 

(The witness at this point made a detailed explanation to the 
Court.) 

Mr. Woodard: Now, that you have made that statement to the 
Court, I wish you would point out to his Honor where it appears 
on the face of the contract which you have there this all-important 
clause in our proposal of March 24, 1905, in which it is stated that 
we exclude the structural supports. Just show that to his 

142 Honor. 

The Witness: The clause to which reference is made is 
a clause in the specifications. It is a form of proposal, and applies 
to all schemes. It applied to Scheme 1 and all the bids under that 
scheme, as well as to Scheme 2. It was a general statement of what 
they proposed to do, as illustrated by the specifications. Your Honor, 
the form of proposal is written on a separate page from these specifi¬ 
cations. It is never included in contracts; it never appears in the 
contract, because it merely states what they will do and for how 
much money, and the specification is supposed to define clearly what 
they mean. The contract is drawn up on the specifications. 

Mr. Woodard: Will vou explain to his Honor why some mes¬ 
sage was not sent to the Mead Company when they sent in their 
detailed specifications with reference to the roller flight conveyor 
which stated that they were to exclude structural supports. Did you 
ever communicate to the Mead Company that you had changed that 
language and put it in this contract as changed? 

The Witness: I did not, and this contract does not read to include 
structural supports. The language clearly indicates what it means. 
1 sent over the typewritten specifications t<> the Commissioners, rec¬ 
ommending that they be approved and incorporated into the contract 
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when it was drawn. Of course, in the ordinary practice of the office, 
l was the first to pass upon it. The Chief Clerk addresses communi¬ 
cations finally upon matters that are acted upon by the Commis¬ 
sioners. If he did not call their attention to that, I don't 

143 know; it was out of my hands entirely. 

1 would like to explain that at the time these specifications 
were received, I had nothing more than these—no drawing or any¬ 
thing to illustrate and have it before us to see what was meant by this 
language. As a matter of fact, these flight conveyors are very un¬ 
usual. I bad never seen one to examine it carefullv In?fore this con- 
tract came up. They are an unusual piece of apparatus, and I don’t 
think there are any in Washington. There is a single one in Balti¬ 
more. and 1 believe there are one or two in Philadelphia, but they 
are comparatively rare. When I read this clause, it seemed to me 
as ambiguous; that where they said not including structural work 
for support of same seemed to me an error in the use of the words 
“structural support.” It might mean that that was simply the clause 
we had written in our specifications, with structural supports for all 
the machinery, the < *ors. the gallery, false bridge work, and all that • 
sort of tiling, and I bad no knowledge or no idea at all what was 
contemplated. I only wrote it in the way it is. and tried to make it 
clear. T did not know what they were going to furnish. We had at 
that time no drawings, no illustrations whatever. I was as much in 
the dark as any of these gentlemen before they went into this con¬ 
troversy. I only read over this clause carefully to see that they re¬ 
ferred to structural work as we interpret it, and that referred to it 
how * I hat thev would not exclude integral parts of the machinerv 
itself. 

The Cot kt: The language is pretty clear what these specifications 
as changed contemplate. 

144 Tlie \\ itxess: Now that we understand it. yes; but we had 
no idea until this question was brought up bv the John A. 

Mead Company in November. We had no idea then, and certainly 
I had none in the least. 

The Coi ht: But it is pretty clear with that understanding, what 
they intended by this proposal. 

f he Witxkss: Oh yes; I understand what they claim to furnish. 

The Cotrt: In the light of subsequent developments? 

The Witness: Decidedly, sir. But this part was not in the bid 
This was Mihmittcd along after their proposal. In their original 
proposal, they said. “We will furnish a conveyor”—not a line with 
respect to the typewritten matter. They say, “roller flight con¬ 
veyor, with carrying trough, and return drive and driving con¬ 
nections. complete ” We concluded that that meant a roller flight 
. ‘ same roller flight conveyor that the other bidders who 

were also in this same matter made proposals on, and as their draw¬ 
ings very fully illustrated. We never imagined for a moment that 
the statement did not mean what it purported to be, and there was 
not a single drawing or blueprint or anvthing accompanying this 
proposal to show what they would or would not furnish. They were 
the lowest bidders, and we assumed in good faith that that specif!- 
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cation was what it purported to be. It was perfectly evident that they 
would furnish anything under this typewritten matter. When this 
matter came to me—I had nothing to do with the original contract— 
and when this matter was referred to me, when the John A. Mead 
Company objected to the guarantee on repairs, that was the 
14d first time I had it. 

In reading over the contract as it was sent down to me, I 
ran right into that clause, and ran into the fact that under the motor 
it merely said, “we will furnish a motor of ample horse-power.” 

There was such a difference of opinion that it seemed to me to be 
best to write to them and get their ideas as to what they proposed to 
furnish. That is the letter of June 2nd, in response to which I got 
these specifications back from them, and I was still holding the jacket 
which was sent to me in regard to their objection to the guarantee 
clause. Then l went over these and made the changes and correc¬ 
tions in them to make them clear and unmistakable in their lan¬ 
guage. 1 forwarded them to the Commissioners, recommending that 
they be approved and incorporated into the contract, and that con¬ 
tract had already been drawn. Afterwards, when I got back on the 
subject again, the contract had been executed by the John A. Mead 
Company, which shows it had gone through the regular course in the 
office. Personally, I supposed they had been notified and understood 
the situation. 

It was not until November that l had any idea in the world that 
in the language of this specification supports meant the integral parts 
of this machine. I went to inquire into this matter in two cases in 
Philadelphia where this conveyor has been furnished- 

Mr. Woodard (interrupting) : 1 do not think this is proper. 
Before you take your seat, I want you to state whether or not you 
read the beginning of our proposal of March 24th. 

140 The Witness: When? 

Mr. Woodard: W hen it was received. 


The W itness: Oh, yes. 

Mr. Woodard: Did you not read in that opening paragraph that 
we expressly stated we would not furnish structural supports? 

The W itness: Yes. We had no question in our mind about the 
structural supports. They were in the specifications sent to Mead & 
Company, they are in the printed portion of this contract, and it 
was stated that the District would furnish them, but these are not 


structural supports. 

The Court: You had better settle this point. I understand the 
specifications which they did send back, with four copies, were these 
(indicating) ? 

The Witness: No sir, the four copies, your Honor. 

Mr. Smith : They were four copies of this original proposal. 

Phe Witness: W hich was submitted on March 24th. Thev were 

%> 

incorporated in that contract, that contract was sent to them for 
execution, they objected to the time guarantee and returned it and 
it was referred to me in the latter part of May. I wrote and asked 
them to furnish more detailed information covering these specifica¬ 
tions. 
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The Court: The specifications e:me in response to your letter? 

The Witness: Yes sir. 

The Court: And after changing them, you sent them to the 
Commissioners' office? 

The Witness: Recommending that they be approved and 
147 incorporated into the contract. 

The Court: They were incorporated in the contract? 

The Witness: Yes sir. 

The Court: So that then the specifications, after they left the 
Mead Company, were changed by somebody before they got back to 
them? 

The Witness: That is, these specifications of June 2nd were 
changed. The language in two paragraphs was changed by me, and 
the changes noted were taken to the Commissioners for their ap¬ 
proval. That included the three machines—the motor, the engine, 
and roller (light conveyor. 

The Court: Where is .the letter that accompanied the contract 
which was returned for Mead Company's signature? 

The Witness: We do not have that letter on file at all, so far as I 
know. That letter was written by the Chief Clerk of the Engineer’s 
Dej >artment. 

The Court: Have you got that, Mr. Woodard? 

Mr. Woodard: 1 have no knowledge of it, your Honor. 

The Court (Addressing the witness) : Here is a point that I would 
like your scientific view on. Suppose that the contract had con¬ 
tained these specifications as they were originally forwarded by the 
Mead Company. Then, as an engineering man, would you say 
that they were or were not obliged to supply these things for which 
compensation is now claimed? 

The Witness: I would say that they were not obliged to furnish 
them, from one [mint of view, because of the wording; but in- 
14S as much as they contain the expression “structural supports,” 
within a reasonable definition of the term “structural sup¬ 
ports” as applied to the difference between the machinery and the 
place where it goes or what holds it up from the foundations or floors 
or galleries, they would be bound. 

The Court: That is, they would he bound to no general language? 

The Witness: The reason why I said I did not think they would, 
your Honor, is because each time they are quoted under a s|>ecial part. 

The Court: That is the point I had in mind. 

The Witness: Y<>s; and it seemed as if it opened a big field of in¬ 
quiry. That is the way it appealed to me at the time. 

The Court: That is, if it were agreed between you that these speci¬ 
fications as originally forwarded were part of the contract, then they 
are sufficiently particular to eliminate any ambiguity of meaning in 
these particular terms? 

The Witness. As structural supports? 

The Court: Yes. 

1 he \\ it ness: 1 don t know. Because — they are under the special 
parts it would open the field there and might conclude that they 
should not furnish them; but if they had been written at the head of 
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that, specification, T do not thinl there would be any question at all. 
M the same language had been used, I do not think there would be 
any question; hut they were written in such a way that they could 
hardly Ik* construed otherwise than as applying to that particular 
part. 

140 Mr. Smith: I am through with Mr. Phillips. 

Cross-examination. 

By Mr. Woodard: 

Q. Mr. Phillips, I show you paragraph 15, and ask you to look at 
the paragraph which I will read to you, ‘‘Proposals for machinery of 
different type from that outlined in these general specifications and 
proposals for coal handling machinery only,” and state whether in 
the term “machinery only" you would include structural supports. 
A. If I may, that question cannot he answered very well yes or no. 

(J. I want you to answer- A. I would say in reply to that 

that an examination of the specifications which preceded the printed 
specifications shows that they apply to a continuous bucket conveyor, 
such as the McCaslin conveyor, and the meaning of this specification 
15 does not exclude anything that is contained therein, imt merely 
permits the bidders to offer proposals for trough conveyors, licit con-* 
vevors or any other type than the continuous bucket conveyor, for 
which I wrote the original specification. When that was written, 
that was tin* standard, hut some bidders thought they could furnish 
some newer type; so we modified the sjreifications. 

(J. Now, I would like an answer to the question whether or 

not-A. t Interrupting.) And that is the reason why it read 

proposals for coal handling machinery. 

Mr. Woodard: I want to know if your Honor will permit 
150 me to ask this witness if in section 15, upon which the Mead 
Company was invited to hid, they might not hid for ma¬ 
chinery only and not for structural supports. 

The Cocrt: Yes. 

The Witness: 1 would like to say, your Honor, that under these 
whole specifications they were to hid for machinery. The head¬ 
ing— 

Mr. Woodard (interrupting): Never mind; that is all. I have 
nothing further to ask you. 

Mr. Smith : I>ft you want to make any further statement now, Mr. 
Phillips? 

The Witness: 1 only want to say in response to that that there is 
nothing which called upon the John A. Mead Company to furnish 
structural supports, and there is no contention on the part of the 
Hist net to that effect. The typewritten statement sent out read for 
furnishing coal and ash handling machinery. The reason why it 
was stated in that 15th clause for coal handling machinery also was 
to open the field for the widest possible competition to furnish any 
class of coal handling machinery in the market, and had nothing to 
do with tin* completeness or incompleteness of the equipment in any 

wav whatever. 
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Mr. Smith: That is our testimony, vour Honor. 

Mr. Woodard: Your Honor, may I recall Mr. Whitmeyer now, in 
view of the fact that you have asked Mr. Phillips, as an expert, 
whether or not. referring to the language used in these proposals, 
structural supports should he included? 

151 The Court: I do not see any dispute, to a material ex¬ 
tent, on the part of Mr. Phillips with respect to your view on 

that. 

Mr. Woodard: I have taken the view from the start in this ease 
that the language throughout in the proposals submitted under date 
of March 24th, in which it was expressly stated that the structural 
supports were excluded, was so obviously plain that nobody could 
misunderstand them; that the Mead Company state throughout that 
they were only to furnish what they expressly stated they would fur¬ 
nish. Now, if there is any doubt about that- 

7 ** _, 

The Court: 1 understand Mr. Phillips to say that according to 
these particular clauses in the detailed specifications they would not 
be structural supports; but that if you considered the detailed clauses 
of the detailed specifications, they would exclude these particular 
matters, on the ground that they were structural supports, to that 
extent. Is that about what you said, Mr. Phillips? 

The Witness: Yes sir. 

Mr. W oodard: We rest here, vour Honor. 

The Court: How much time does counsel want for argument? 

Mr. Woodard: It is now twenty-five minutes after two. That 
will give us 1744 minutes to a side. If your Honor will give me ten 
or twelve minutes in opening and five minutes in closing, we will get 
through this afternoon. 

The Court: Is that satisfactory to you, Mr. Smith? 

Mr. Smith: Yes, your Honor. 

The Court: Verv well. 

(/ 


152 Mr. Woodard thereupon argued the cause to the Court on 
behalf of the complainants, and Mr. Smith did likewise on 
behalf of the District. 


Decision of the Court. 

The Court (Justice Wright): I see no escape from the conclu¬ 
sion that at the time this contract was signed the District was ex¬ 
pecting that it should receive these* particular matters from the Mead 
Company, and the Mead Company was expecting that it should not 
supply them. In other words, the minds of both parties were not 
in conjunction on the essential proposition. 

The proposition of counsel that everybody is obliged to read a 
document before he signs it is usually true, and if all one says is, 
“I did not understand what this paper was at the time I signed it,*’ 
his failure to understand must be attributed to his own fault; but if 
he can show, in addition to that, such a repetition of fact as would 
exclude the necessity for reading the contract, then he is not to 
suffer from the result of a fault that is not his. 

The District must be regarded as having dealt with the Mead 
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Company a.* an entity to the extent that it was certain to make the 
examinations an individual would have; hut the District, under the 
circumstances of the correspondence, by which, through the judg¬ 
ment of Mr. Phillips, these detail specifications were secured, was 
under the duty as an entity of notifying the Mead Company that 
this change had been made and calling their attention to it. 
153 There was not any individual duty on the part of any par¬ 
ticular official, because there was no District official whose 
duties were broad enough to contemplate all phases of the situation. 
I cannot say that it was Mr. Phillips’ duty to notify them, because 
it. was not his business to correspond with them on the subject of 
what the ultimate terms of the contract should he. Whether or 
not it was the Chief Clerk’s duty depends on whether or not he per¬ 
sonally had knowledge that this change had been made under such 
circumstance: hut somewhere the duty rested upon the District of 
advising them that this change had been made in the specifications, 
and. failing to do that, the fault was on the District and not on the 
Mead Company. Therefore, the Mead Company cannot 1 m» charged 
with negligence in failing to read the contract. Therefore, the 
plaintiff is entitled to the relief prayed. 

Mr. Smith: I was under the impression that if the Court should 
decree a reformation of this contract, Mr. Woodard agreed that the 
question of the reasonable costs of this extra equipment should he 
referred to the Auditor. 

Mr. Wooh.vim: 1 never mentioned such a thing to you, nor you 


to me. 

Mr. Smith: I say. with emphasis, that you did talk to me on that 
subject; but that does not interest the Court. My statement to the 
Court is that there was something said that in case a decree was ren¬ 
dered for reformation of this contract, there should be a 
154 reference to the Auditor with respect to the cost. I did not 
hear Mr. McCaslins statement with respect to the reasonable¬ 
ness of this cost. I thought the important question was the question 
of the reformation of this contract; that if we had to go into the 
question of cost, we would do so in detail before the Court. That is 
the reason I did not go into the matter at all in this hearing. I sug¬ 
gest to the Court, in view of this situation, that either we have a 
further hearing before the Court on the question of the reasonable¬ 
ness of this cost, or that there shall he a reference to the Auditor. 
The way I look at it we have not had a hearing on that proposition. 

The Corin': I am not disposed to open the case after it has been 
decided. 

Mr. Smith: Your Honor's decision was that thev should have 
relief for reasonable costs. Now, I think we ought to- 

The Cm kt (interrupting): The only evidence on that point is 


$1587. 

Mr. Smith: If your Honor refuses my application for a reference 

to the Auditor, I shall have to submit. 

The Cot rt: 1 personally feel like giving you any opportunity 

von want to trv this case even a dozen times, hut the ordinarv rule* 
« « 7 %) 

of judicial procedure must be considered. You rested your case 
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after Mr. McCaslin s testimony with nit bringing in any evidence 
contradict his testimony. 

# 

Mr. Smith: 1 thought that remark was made after the testimony 
was all in. My idea about this matter is that there should 
155 he a reference to the Auditor. I had an idea that there was 
an understanding between counsel in that respect. 

Mr. Wohdakd: 1 beg to disagree with you, as I never heard of 
it before. 1 will say to your Honor that in our bill of complaint 

we claim $1587, and in the answer bv Mr. Smith he denies that 

_ _ _ 

amount and calls for strict proof, and, for that reason, 1 put Mr. 
McCaslin on the stand. 

The ( <m ht: Have von anv evidence to submit to the Court now 

c- • 

as to the value? 

Mr. .smith; Yes; Mr. Phillips is prepared to testify about that. 

The Cot rt: Whv did von not tell us von hail a witness before 

• • * 

you submitted the case? 

Mr. Smith: I have already stated my impression as to that aspect 
of the case. I was under the impression that in case a deem 1 should 
he rendered for the reformation of this contract, the question of costs 
should be referred. That was the manner suggested. I recollect 
that th«‘ Court did call my attention to the tact that Mr. McCaslin 
had testified that, in his judgment. $1500. or whatever the sum was, 
was a reasonable cost, but 1 thought that was after the conclusion 
of the testimony, and I had then in mind the proposition to have 
a reference to the Auditor for the purpose of ascertaining what 
the reasonable cost would be. 

The Court: Is Mr. Phillips informed with regard to these details? 
Mr. Pun.i ii’>: I know about what they put in. 

The Corin': Mr. Woodard, have you prepared all the evidence 
von widi to present on the subject of the cost of these various 
15f> articles? 

Mr. Woodard : Well, yes, your Honor, we have. 

The Court: I will hear what Mr. Phillips has to say. 

Whereupon Asa E. Phillips was recalled for further direct ex¬ 
amination. 

By Mr. Smith: 

(\. You said you had charge of this construction. Do you know 
what these supports and frames were? A. I do. 

(\ Do you know how many of them there were? A. Well, I 
couldn’t recall now without counting them. I know about how 

many there were. 

Mr. Woodard: l object to any “about” statements. 

By Mr. Smith: 

(y Have von in the course of your business become acquainted 
with tin* cost of constructing such appliances? A. I have. 

D Will you -tatc to the Court Imw you acquired that knowledge? 
\ Well. 1 suppose I had charge of 500,000 lbs. of similar construc¬ 
tion. 1 suppose in this there are- 
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157 Mr. Woodard (interrupting) : I have to object to any “sup¬ 
posing." This witness should he qualified from his experi¬ 
ence in the purchase of material of this kind. 

Mr. Smith: He is qualifying now. 

Mr. Woodard: But you are asking something about other mat¬ 
ters. 

Mr. Smith: I asked him to state to the Court how he acquired 
hi< knowledge of the cost of appliances of this kind. 

A. I had charge of the purchase of raw materials, I had the em¬ 
ployment of men, and I had the handling of shop work on such 
work as this. 

By Mr. Smith: 

(). Is the cost of this material usually estimated by weight? A. 
By polling 

(J. Will you state about how many pounds of material are com¬ 
prised in these various frames which are the subject of controversy 
here? A. 1 can't state; I don't recall. We had some figures, hut 1 
haven’t the figures here. 1 can state roughly, as I remember it, that 
there was something not over two tons of metal in this work. 

(J. Give us the maximum and minimum. A. I would give a 
maximum of not over two tons. 

(). And the minimum? A. I think a little over a ton. 

W ill you state positively that it was not over two tons? A. 
So far as I recollect, it was not over two tons. 

158 (). State to the Court what the reasonable cost of that part 
of the equipment was. A. On comparative prices, the same 

sort of materials, along about the same time; that is, on ordinary 
steel shapes such as these were, the highest price we paid along in 
the same interval of time was about 3 l/ o cents. That would be the 
material delivered on the ground, but not erected. It was all cut to 
shape, drilled and ready for erection. 

Q. 3 1 j cents a pound? A. For the work ready for erection. W T e 
would put that up, erect it. for about 50 »*er cent additional on that 
price. 1 think we can put the material up in place for a price of 
five and a fraction cents a pound. That includes the actual material 
on wnich the controversy rests. 

(). What will you state, then, as the reasonable cost of furnish¬ 
ing that part of the equipment at that time. A. Well, on the basis 
of 4000 pounds of steel in this equipment at five cents a pound it 
would lie $200. 

Cross-examination. 

Bv Mr. Woodard: 

(). Mr. Phillips, you have no accurate information or knowledge 
now as to just the number of pounds of stuff that went in? A. I 
have, hut 1 haven’t it with me. 

Q. You have nothing here to indicate that to the Court? A. I 
have not. 
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Su that what you have said as to the number of pounds 
159 you predicated on your best recollection? A. Yes sir. 

Q. Nor have you anything here to show the Court with 
reference to the cost of this material, and you are predicating that 
on what you believe? A. No; I am predicating that on what I know 
as to similar equipment. 

Q. In your opinion, what would the labor cost to erect 4000 
pounds of -tcel in a structure of this kind? A. Of this sort? 

Q. Yes. A. It would take about a third of the total amount— 
about $150. or the portion it would amount to—how much was it? 
1 think l»etween $100 and $150. 

The Cot rt: Is that all of Mr. Phillips? 

Mr. Woodard. I think that is all. Mr. Whitmver, will you take 
the stand? 

Whereupon Newton Barton Whitmyer resumed the stand for 
further direct examination. 

By Mr. Woodard: 

Q. You testified on the stand before that you were an engineer, 
and that you had knowledge of the matters in controversy here. 
You are employed by the Mead Company, I believe? A. 

100 Yes sir. 

Q. Will vou state to the Court, in view of the testimony 
which has been given here with reference to the supports, what 
would he a reasonable price for the furnishing, the freight and the 
erection of the same? A. Per pound price, you mean? 

Q. No. the total price. A. On the supports furnished there, it 
would cost in the neighborhood of $1900 or $2000. 

Mr. Woodard: You may take the witness. 

Bv Mr. Smith : 

% 

Q. What were the supports? A. Holler tliglit conveyor supports 
across the bridge, supports for the McCaslin conveyor, supports for 
the idlers at the upper corners, and support* for the idler at the lower 
corner. That is all I recall just now. 

Q. Are you confining your estimate to supports that are in con¬ 
troversy here? A. I am. 

Q. The only matter that we are concerned about here are the sup¬ 
ports for the trackway and the supports under the trough. Confine 
vour estimate to the cost of the necessary support* for the trackway 
and the supports for the trough. A. Those particular supports 
would be worth about $800; make it $900—erected and placed and 
painted. 

Q. That would be worth $800 or $900? A. I think these sup¬ 
ports have to he painted after they are put in place. 

101 Q. How many pounds of material would be required in 
those supports? A. I should judge in the neighborhood of 

eight or nine thousand pounds. 

Q. Eight or nine thousand pounds? A. Yes sir. 

Q. Is that just a guess? A. No. 
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Q. How many of them are there? A. Well, that I don’t know 
offhand. I have in mind the number of channels- 

Q. Can you state approximately how many there are? A. By 
looking at that drawing, I could; it is there. 

(J. How much did each one of them weigh? A. That I could 
not tell without picking it up. 

Q. You made an estimate of about nine thousand pounds. A. 
1 base that on some tigures I had. I wrote out the order for that 
stuff. T know about what it weighs. 

Q. You do know what it weighs? A. About what it weighs? 

Q. What do you say it weighs? A. From eight to nine thousand 
pounds. 

Q. You do not know how many there are? A. In the 8 pound 
channels there are four of them to every foot. There — 32 pounds 
to the foot, and they run in the neighborhood of from 130 to 140 
feet, if 1 remember right. So, if it ran 100 feet and it 
162 weighed 32 pounds to the foot, there would be 3200 pounds 
of channel there. The supports for these channels, I should 
imagine they would weigh in the neighborhood, offhand—it is 
merely a guess—ISO to 200 pounds apiece. I don't know what they 
weigh, but 1 imagine they must be in that neighborhood. It is a 
guess. Those drawings show it. That material was ordered from 
those drawings. 

Mr. Smith: 1 have no further questions to ask. 

Mr. Woodard: I want to call vour attention to this fact: 

We have introduced in evidence here the letters which were sent 
to the Commissioners of the District of Columbia, in which the figure 
$1587 was mentioned. The figure was spoken of in the correspond¬ 
ence, and it was never challenged before. This is the first time that 
that figure has ever been challenged. 

The Court: Is there any evidence here as to the cost of these 

4 / 

matters? 

Mr. Woodard: We will ask Mr. MeCaslin, if your Honor please. 

Whereupon George W. McCaslin resumed the stand for further 
direct examination. 

Bv Mr. Woodard: 

4 

Q. Have you a memorandum showing the approximate 
133 cost of these things? A. I have. 

Q. State to the court what it is. A. Your Honor, I have 
before me the quotations from the Belmont Iron Company of Phila¬ 
delphia. by whom this stuff was furnished, and who quoted, among 
a number of other parties, on this equipment before orders — placed 
for it. The Belmont Iron Company, from whom the material was 
purchased, was the lowest bidder by a few dollars, and their deliv¬ 
eries were as quick as anybody else’s, and the order was placed. 
The sum which we paid them was $635. One of these shipments 
to the District of Columbia amounts to 9.875 pounds, and this par¬ 
ticular freight hill is signed by Mr. Phillips. 

Q. Please state what it cost to erect it? A. I have another one. 

11—2032a 
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This particular item, nmv, D not signed by Mr. Phillips, by some¬ 
body else, but that item was 1,594 pounds. The average price |>er 
pound for this stuff was 5 Vo cents, f. o. b. cars at the works, ami not 
alone from the Belmont Iron Company, but from a number of other 
concerns, showing that Mr. Phillips estimate of 5Vi» cents is abso¬ 
lutely ridiculous. 5VL* cents was a low price for that stuff, and the 
lowest price obtainable at the time it was purchased. 

Q. Now state, if you please, the cost of erecting the stuff after 
you got it here? A. I regret that my understanding of this whole 
situation was not then what I now find, or I would have had accurate 
accounts kept showing the exact cost of that equipment, including 
the erection. We know from our accounts what the total 
164 erection was It was very much in excess of our estimate. 

and was some if'2..400, and just what proportion out of that 
whole sum is properly chargeable to this structural account I can 
only guess, but I think it surely ought to amount to as much as- 

By the Coirt: 

Q. Do you know what the freight on this portion was? A. I have, 
your Honor, a dravage bill of $12; I have another drayage bill of 
If8.50; another drayage bill of $4.94, and the freight, $14.91. 


By Mr. Woodard: 

Q. What do you estimate, Mr. McCaslin, would be a reasonable 
figure for putting up the work? A. I have never been at this plant 
ami 1 am not as familiar with the drawings of the plant, nearly, as 
some of my employees who have had to do with it. I have never 
seen it or paid any attention to it, and 1 am not in a very good posi¬ 
tion to judge as to what that figure ought to be. 

Q. Well, Mr. Phillips says $150 would be a reasonable figure; what 
do you say as to that? A. Well, if Mr. Phillips idea of the cost of 
erection is on a par with his idea of the cost of equipment, it is abso¬ 
lutely ridiculous, I know that. 

Q. He figures on 4,000 pounds of steel, and says $100 to $150 
would Ik 1 a reasonable amount for labor. You are figuring on 11,469 
pounds. Predicating his figures upon that would make the cost of 
installation run about $400. What have you to say as to that ? 
165 A. I can only guess about that; I have not any definite idea. 

Q. Give us vour best information; that is all Mr. Phillips 
hits given us. A. I should think that the $450 would be nearer to 
it than $150. 

Q. Now, what would be a reasonable profit to add for the doing 
of this work? A. We certainly ought to have 25 per cent. 


Mr. Smith: I object to that, if the Court please; I cannot see how 
that is competent. 

Mr. Woodard: Why not? 

Mr. Smith: The claim here is that he did not contract to do it, 
he volunteered to do it, and that the contract should be reformed 
on the theorv that the reasonable cost should be submitted, and he 
would take the reasonable cost. He volunteered to do this on his 
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own assumption that the reasonable cost would be determined by the 
Court. 

The Court : Would that not include the payment of the men, and 
the expenses of filling these orders? 

Mr. Smith : Undoubtedly, but he has included all that, as I under¬ 
stand it. Now he is asked to state what would be a reasonable profit 
to him or his concern over all of that. 

Bv Mr. Woodard: 

Q. You say 25 per cent would be a reasonable profit? A. I 
think so. 

lfifi Mr. Smith: I object to the allowance of any profit, if the 

Court please. 

Bv Mr. Woodard: 

«. 

Q. That makes $1,280, as I figure it, Mr. McCaslin. Are there 
any other items that you think of at this time that should properly 
go into it? A. Yes sir. There were cast iron pedestals for each of 
the —. I think that the estimated weight of those* pedestals was 
something like 200 pounds a piece. And they are worth $12 a piece. 

Mr. Woodard: Worth $48? 

The Court: For how many? 

The Witness: Four pedestals. 

Bv Mr. Woodard: 

Q. That makes $1,328.35. Are there any other items that went 
into this? A. Yes. In place of the structural beams, as 1 under¬ 
stand the situation at the driving point, that was a cast iron sub-base. 
It was originally shown as beams or channels, and 1 think I also 
recall that there are vet even some beams there. There are beams 

t/ 

there at the track in addition to the cast iron support. 

Q. Can you think of any other items other than tin* $1,328.35? 
A. Well, the outfit at that point, the difference in the apparatus in¬ 
stalled there, would amount to $450. 

Mr. Smith: What is that, I did not understand that? 

1H7 Bv Mr. W'oodard: 

Q. That would make $1,778. 

The Court: What is that last item? 

The stenographer read the answer as follows: 

“A. Well, the outfit at that point, the difference in the apparatus 
installed there, would amount to $450.” 

The Witness: At this point structural work was shown, but it 
was objected to by Mr. Phillips as occupying space that he wanted 
to put a park or walkway, or something like that, and the cast iron 
frame, driveway supported on cast iron frames, apparatus containing 
the engines and drivers and gears and all in place of structural sup¬ 
ports. 




84 


HENRY B. F. MACFARLAND ET AL. VS. 


By Mr. Woodard: 

Q. Did it serve the purpose of structural supports? A. Exactly 
the same purpose. 

Mr. Sm ith : This is degenerating into an extra bill for almost 
every claim that can he conceived of over there. This was to be for 
the supports for the trackway and the supports for the trough. Those 
are the particular items to which this inquiry is directed, and to no 
other. 

Mr. Woodard: What was vour objection? 

Mr. Smith: I object to any testimony with respect to the cost of 
any equipment other than the supports for the trackway and the 
supports for the trough. 

Mr W oodard: If your Honor please, it is getting late. The 
Mead Company appear to have suffered throughout this. The exact 
figures enumerated according to the exact cost, the freight hills and 
other items, amount to $1,328.35, and in order that there 

168 may be no controversy over so small a difference as between 
that ana the $1,500. I will submit to your Honor that we will 

be satisfied with a decree for that rather than to be tied up here any 
longer. These gentlemen find it absolutely necessary to go away, 
and they are under neavv expense while they are here. 

Mr. Smith : I do not think 1 should he shut off from asking this 
witness questions. 

Mr. Woodard. I would not want to shut vou off. 

Bv Mr. Smith: 

Q. This 11.000 pounds of material which you say was shipped to 
and receipted by Mr. Phillips, was that confined to material for the 
support.^ for the trough and supports for the trackway? A. As I 
stated i«i the outset. 1 am not at all familiar with that, as to where 
that goes/ I simply referred to the statement here of the shipments 
and the price and the weight. 

Q. That included all sorts of equipment, did it not? A. There 
is no machinery in that. This was a shipment from the Belmont 
Iron W orks. 

Q. You say you paid $635 for the stuff of the Belmont Iron 
Works. Did that include some stuff other than the supports for the 
trough and supports for the trackway? A. Well, I understand that 
this is not confined to supports for the roller flight conveyor. 

Q. The inquiry is confined strictly to supports for the trackway 
and supports for the trough. 

169 By Mr. Woodard: 

Q. See if we can straighten it up. The item you have for the 
Belmont Iron Works was for contracts for the iron work which you 
did not agree to do. but which you afterwards did? A. That is the 
way I understand it, sir. Mv assistant attends to the ordering of 
all this stuff. 

The Court: I have figured up $1,341.68. Let that he the amount 
of the decree. 

(Tbereujxm, at 3:30 o’clock p. m., the court adjourned.) 
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170 Defendants Exhibit No. 3. 

Proposal. 

New York. March 24 th, 1905. 

Sirs: We hereby propose to furnish, deliver and erect on, but 
exclusive of, all necessary and suriable excavations, foundations and 
structural support- other than hereinafter specified to be furnished 
and erected complete by us, and ready for operation at the Sewerage 
Pumping Station, for the District of Columbia, Washington, D. C.. 
the coal and ash handling machinery fully equipped and sub¬ 
stantially as described in your general specifications and in our de¬ 
tail specifications and drawings presented herewith, and forming a 
part of this proposal, as follows: 


Scheme # 1. 

Bid # 1.—Our price to cover the complete specifications as per 
scheme # 1 is. Twenty five Thousand Seven Hundred and Fifty 
Two ($25,752) Dollars. 

Bid # 2.—Our price to cover Bid # 2, same as Bid # 1, sub¬ 
stituting two double roll crushers for single roll crushers, is Twenty 
Four Thousand Six Hundred and Three ($24,603) Dollars. 

171 Bid # 3.—Our price to cover Bid # 3, same as Bid # 1, 
with the exception of the ash handling equipment is Twenty 

Two Thousand Two Hundred and Twenty ($22,220) Dollars. 

Bid # 4.—Our price to cover Bid # 4. same as Bid # 2, with 
the exception of the ash handling machinery, is Twenty One Thou¬ 
sand and Seventy One ($21,071) Dollars. 

Bid, # —Our price to cover Bid # 5, same as Bid # 1, sub¬ 

stituting one single roll crusher instead of two, is Twenty Four 
Thou.-and Throe Hundred and Seven ($24,307) Dollars. 

Bid # 6.—Our price to cover Bid # 6, same as bid # 1, with 
one double mil crusher i^ Twenty Three Thousand Six Hundred and 
Seven ($23,607) Dollars. 

Scheme # 2. 

Bid it 7.—Our price to cover scheme # 2 complete is Eighteen 
Thousand Three Hundred and Seventy Three ($18,373) Dollars. 

Bid # 8.—Our price to cover scheme # 2 complete substituting 
double roll crusher for single roll crusher is, Seventeen Thousand 
Six Hundred and Seventy Three ($17,673) Dollars. 

Bid #0.—Our price to cover scheme # 2, substituting 

172 roller flight conveyor for belt conveyor is Seventeen Thou¬ 
sand Eight Hundred and Twenty Three ($17,823) Dollars. 

Bid #10.—Our price to cover scheme # 2 using roller flight con- 
vevor and double roll crusher ri Seventeen Thousand One Hundred 
and Twenty Three ($17,123) Dollars. 

We will substitute steam for electric hoist and deduct Eight Hun- 
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died ($KO0) Hollars from any of tin* above bids if steam connections 
are brought to t-ower end of bridge. 

We will deduet the sum of Eleven Hundred and Fifty Five 
($1 loo.00) Dollars from any of the above bids for the apparatus 
speeilied. exclusive of the seven east iron covers in and pipes from 
boiler room lloor to conveyor and the seven east iron pipes and valves 
from bunkers to scales, and movable hoppers. 

W e will substitute steam for electric single roll crusher in tower 
and deduct three Hundred ($300) Dollars if steam connections are 
brought to tower end of bridge. 


Scheme # i. 

Fhe equipment to be installed under this scheme contemplates: 

The electric Hoist equipment for discharging coal from boats into 
receiving hopper. 

'Fhe self contained direct connected electrically driven single roll 
crusher for regulating the quantity, How, and t<\ crush the 
173 coal, with hopper under crusher for delivery into and includ¬ 
ing: the suspension weighing hopper scale. 

The hopper and chute under scales tor reception and delivery 7 ot 
coal into and including: 

One endless system of The McCaslin Overlapping Oravity Bucket 
Conveyor through bridge, arranged to convey the coal from vessels, 
and ashes from elevated ash pocket, tor delivery into boats. 

The chute from Bridge conveyor. 

The receiving hopper under drive. 

'Fhe -elf contained direct connected steam driven single roll crusher 
with hopper and chute under crusher, to deliver coal to and includ¬ 
ing: 

The endless system of the McCaslin Overlapping Oravity Bucket 
Conveyor to surround the ash room below and the elevated coal and 
ash bunkers above the boiler room like a belt, arranged to deliverr the 
coal from boat- and carts to elevated bunkers and the ashes from ash 
pit s into the elevated ash pocket. 

The east iron pipes and valves from openings under bunkers to, 
and including: 

The trackway for. and the two movable weighing hopper scales, 
with downspouts to stokers. 

The two movable hopper chutes with down spouts to and includ¬ 
ing : 

The ea, ‘t iron pipes with covers from boiler room lloor to conveyor 
for rehandling the coal from bunker to bunker. 

The ash hoppers and valves under boilers. 

171 The ash chute from upper line of conveyor to elevated ash 
p< >cket. 

The eut-oif valve- and en-t iron pipe- from elevated ash pocket to 
■conveyor, and auxiliary a-h disposal system in drive, substantial!v as 
arranged and shown on general arrangement drawing it 4130. parts 
shown colored in red. and designated as Scheme # 1. 
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Scheme # 2. 


The equipment to be installed under this scheme contemplates: 
The electric hoist equipment tor < 
receiving hopper. 

The suspension hopper scales. 

The hopper and chute under scales. 

The 30" belt conveyor through bridge. 

The head hopper and down spout. 

The hopper under drive. 

The self contained direct connected steam driven single roll 


lischarging coal from boats into 


crusher with hopper and chute under crusher for deliverv of crushed 


coal from beads and wagons to. and including: 


One endless system of The Mcfaslin Overlapping Gravity Bucket 
Convevor to surround the ash room below and the elevated coal and 
ash bunkers above the boiler room like a belt, and arranged to de¬ 
liver the coal from boat- ami carls iido the elevated coal bunk- 


175 ers, and arranged to rehandle coal from bunker to bunker. 

The cast iron pipes and valves from openings under coal 
bunkers to. and including: 


The two movable weighing scales. 

The two movable hopper chutes. 

The trackwav for same. 

The seven cast iron pipes from boiler room Moor to lower line of 
conveyor, but exclusive of ash handling equipment, substantially as 
arranged and shown on our general arrangement drawing tt 1140, 
parts shown colored in red, and designated as Scheme #2. 


Specification# for Hoiking Apparatus. 


Automatic Shovel .—The automatic shovel for taking coal from 
canal boats, to be one half ton, or prefeivablv three quarter ton 
capacity, and of the Clam Shell type, made of heavy steel plate, in 
two hinged sections, with bored, forged reach arms with bronze 
hushed shafts and fitted with rope guards, with cast steel top and 
bottom, head cast steel frames, all complete in a substantial and 
workmanlike manner. 

Trolley *.—The trolley for the automatic bucket to be made of 
cast steel iron, with four bronzed traction wheels 10" diameter, the 
sheave for hoisting cable to be 23" diameter, brass bushed. 
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Electric Hoist. —The electric hoist for the automatic shovel 


to be of self contained type, single drum, equipped with a 
General Electric motor of the street railway type, of ample horse 
power to operate shovel at its fullest capacity, without undue heating 
or Hashing. The hoisting drums and electric motor to be mounted 
on a self contained east iron frame, the gears to be enclosed; ex¬ 
tended operating lever connections to be furnished so as to locate the 
operator in the position where the operation of the shovel can be seen 
to best advantage. Suitable controller of the street railway type to 
be furnished and erected in a convenient position for the operator. 
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Hoisting Coble. —The hoisting cable to be 5/8" diameter cast 
>teel hoisting rope of best quality, lb wires to the strand. 

Leading Sheaves. —The leading sheaves for the hoisting cable at 
the inner end of boom, to he 30" diameter bronzed hushed, running 
on a heavy steel shaft, resting in solid cast iron hearings. 

Coal Crasher Mechanism. —To he of the single roll type provided 
with case hardened steel removable teeth and corrugated, swinging, 
counterweighted, battle plate, provided with segmental cast iron 
casing around the crusher roll, arranged to he connected to the bot¬ 
tom of the receiving hopper and provided with the necessary raw- 
hide, cut, spur and pinion reduction gears, their shafts and hearings, 
and a direct connected electric motor of the General Electric 

177 Company manufacture, of the enclosed type, with blower 
mounted upon the armature shaft, of sutticieut horse power 

to easily operate the coal crusher mechanism without undue heating 
or flashing, all mounted upon a heavy cast iron frame. A starting 
and "peed regulating rheostat to he provided, having a range suffi¬ 
cient to properly control the speed and output of the crusher. 
Anchor bolts to he provided for anchoring the crusher in position, 
and to be substantially in accordance with detail drawings #-1139 A 
4140 except the sub-base. 

Hopper l nder Crasher. —To he of 3/10" steel plate, securely 
riveted to crusher, for the reception and delivery of the coal from the 
crusher into the weigh hopper. 

Suspension Hopper Seale. —To be of the Howe Scale Company’s 
manufacture, and to he suspended from the floor beams above, and 
provided with weigh beams mounted in suitable beam boxes; the 
scales to he provided with quick discharging gates and operating 
mechanism complete, substantially as per detail drawing #1757. 

Receiving Hopper and Chute L nder Scales. —Eor the reception 
and delivery of the coal from the weighing scales into the conveyor, 
to he of 3 lb steel plate and provided with the necessary structural 
supports, complete. 

178 Specifications to Cover the McCaslin Overlapping Gravity 

Bucket Conveyor System. 

Conveyor Backets .— r lo he of the best quality malleable iron 18" 
wide by about 29" over all in length, and provided with malleable 
iron dumping cams and pivotal connections securely riveted to the 
sides of the buckets, and the buckets so arranged as to overlap each 
other when mounted in the chain and upon a horizontal track, and 
to be substantially as per detail drawing # 1408. 

Chain Links. —Four to each section, to be of best quality malleable 
iron, and bored for size of conveyor axles and conveyor bucket 
pivots; to have a tensile strength equal to six times the normal 
working load, and to be substantially as per detail drawing #1098 

Conveyin' Axles. —To be of the best quality finished drawn steel. 
iy 4 " diameter, by about 34 9/10" over all in length, and bored for 
and equipped with four steel washers and cotter pins complete sub 
stantially as per detail drawing #1099. 
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Conveyor Track Wheels .—To be of best quality gray iron 6" di¬ 
ameter of. by IVi' in width and chilled on tread; S 1 /^" through the 
hub, and with large reservoirs for oil cast in same, and bored for 
size of conveyor axles, and with oil holes for tilling the reser- 
179 voirs with oil, substantially as per detail drawing #1074. 

Track nay for Conveyor .—To consist of 16-lb steel T rail 
provided with the necessary fish plates and bolts. Two rails are to 
be provided for each of the horizontal lines; four rails are to be 
provided for the vertical risers of the conveyor. 


Trackway for Movable Dump Block. —To consist of 16-lb steel T 


rail, provided with the necessary fish plates and bolts, and to extend 


from the inside of the unloading tower, to the boiler room. 


Trackway for Movable Coal ami Ash Hopper. —To consist of 16-lb 
steel T Rail, and provided with the necessary fish plates and bolts, 
and to extend the length of the ash room. 

Cast ]ron Brackets. —Together with the necessary cast and wrought 
iron clips and bolts for attaching the steel T rail to the brackets, and 
bolts for attaching the brackets to the structural angles, and for 
supporting the encased portion of the vertical riser at driver end. A 
sufficient number of brackets to be provided for each of the panel 
points, and to be substantially as per detail drawing #2336. 

Conveyor Tightener Mechanisms. —To consist of the idler wheels, 
their shafts and bearings, and the adjustable mechanism for taking 
up the slack in the endless chain; the tightener mechanisms to be 
supported upon suitable easel frames, and to be substantially 
180 in accordance with detail drawing #2018. 

Conveyor Driving Mechanisms. —To be located where 
shown on drawings, arranged to be operated singly or together, and 
operated by a steam engine of ample horse power to easily operate 


same. 

Idler Wheels. —Forming the support for the four curved planes 
in the conveyor system, consisting of the heavy idler wheels, with 
their shafts and bearings mounted upon the wrought iron frames 
for supporting same, and to be substantially in accordance with 
detail drawing #1437. 

Cast Iron Truck Stands .—For the support of the trackways for 
the lower horizontal lines of the conveyor, and the movable coal and 
ash hopper, including the necessary cast and wrought iron clips and 
belts for attaching the steel T rail to the track stands, and bolts for 
anchoring the track stands to the cement floor, to be provided. The 
track stands to be spaced about seven feet on centres, and to be 
substantially in accordance with detail drawings #1952 & 1950. 
Track stands as per scheme #2, with clips and bolts substantially in 
accordance with detail drawing #1950. 

Wall Brackets .— Together with the necessary cast and wrought 
iron clips rfnd bolts for attaching the steel T rail to the wall brackets, 
and bolts for anchoring the wall brackets to the wall, forming the 
support for the trackway for the vertical riser of the con- 
181 veyor, at left hand side on drawings #4139 & 4140, to be 
spaced about seven feet on centres and to be substantially in 
accordance with detail drawing #2248. 


12—2032a 
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Conveyor Trad Stand*. — Forming the .support for the trackway 
for the upper horizontal line of the eonveyor, above the elevated coal 
hunkers, including the necessary east and wrought iron clips and 
bolts for attaching the steel T rail to the track stands, and bolts for 
anchoring the track stands to the structural work; track stands to 
be spaced about seven feet on centres, and to be substantially as per 
detail drawing #2091. 

Track Stand* d* Hunger*. —For support of conveyor and movable 
dumping carriage through bridge with clips and bolts complete, as 
per detail drawings #1951 it 2220. 

Movable Dumping Carriage. —For discharging the ashes from the 
lower line of the conveyor through the bridge, consisting of the 
dumping earns, mounted in a carriage, and including the necessary 
endless chain, the idler, sprocket and operating hand wheels, their 
shafts and bearings, and the adjustable mechanism for taking up 
the slack in the endless chain, complete, and the movable dumping 
carriage so arranged as to be readily moved along the trackway pro¬ 
vided for same, for the discharge of ashes at any point along the 
trackway, and the movable dumping carriage to also be so arranged, 
as to be thrown out of operative position if, and when desired. 
182 Stationary l)nmp Mock*. —For discharging the coal and 
ashes from the upper horizontal line of the conveyor into the 
elevated coal and ash bunkers, eight in number are to he furnished 
and installed, with the operating levers complete, and so arranged 

to he readily thrown into, or out of operative position, and to be 
substantially in accordance with detail drawing # 2MOO. 

Movable Coal and A*h Hopper. —For the reception and delivery 
of the coal and ashes from the chutes through floors and ash hoppers 
under boilers, consisting of the east iron trav mounted on the car¬ 
riage and provided with equalizing loading attachments to prevent 
overcharging the conveyor buckets, and also arranged to prevent the 
coal and ashes from being delivered on to the working parts of the 
chain, complete, substantially as per detail drawing #2180. 

Coal Cnudier Mechnniftin. —Located in the basement in drive, to be 
of single roll type, with ease hardened steel removable teeth and with 
corrugated, counter-weigh ted, baffle plate, provided with segmental 
easing attached to chute above, including the cut, spur and pinion 
reduction gears and a direct connected engine of ample horse power 
to easily operate the crusher, all mounted upon heavy cast iron 
fr^t»] r )j^^, \ ltli a \ east iron sub-base, and with a hopper and chute 
under crusher, for the reception and delivery of coal from the crusher 
into the conveyor, complete, substantially as per detail drawing 
#1881. ‘ 

18M Receiving (oaf Hopper Chute. —Located in the floor 

of the driveway, to be of M/lb" steel plate and supported on 
structural beams, complete. 

Movable Weigh Hopper Scale*. —Two in number, of the Howe 
Scale Company’s manufacture, mounted upon a carriage, with mech¬ 
anism and down chains tor moving the scales along the trackway 
provided for same. Scale beams to be suspended from the scales 
down to within easy access from the boiler room floor, and the beam 
encased in an iron beam-box with a bevel glass door, and provided 
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with flown spouts, equipped with cut-ofl gates for delivering the coal 
after it is weighed, into the automatic stokers. 

Movable Chutes. —Two in number, mounted on carriages and ar¬ 
ranged to l>e readily moved along the trackway provided for same, 
for the reception and delivery of the coal from the elevated coal 
hunkers, through the down spouts from the floor into the lower line 
of the conveyor, to he substantially a> per detail drawing #2087. 

Cast Iron Chutes .—Extending from the boiler room floor down 
to the conveyor, seven in number, provided with removable covers 
in the boiler room floor, substantially as arranged and shown on 
drawing #2185. 

Cast Iron Chutes and Valves .—Seven in number, for delivery and 
control of coal from elevated coal bunkers into the weighing scales, 
or movable hoppers, arranged to be bolted to the flanges around 
openings in the elevated coal bunkers, and provided at their 

184 lower end. with a cut-off valve with lever and operating rod 
complete, substantially as per detail drawing # 2115. 

Ash Hoppers under Boilers .—To be substantially as arranged and 
shown on drawing #4180 in accordance with Government’s specifi¬ 
cations. and provided with duplex cut-ofl' valves complete, substan¬ 
tially as per detail drawing #2111. 

Trackway for Movable Scale * Hoppers <£• Chutes. —To be of struct¬ 
ural shapes securely anchored to the girders under the bunkers, and 
to extend tin* length of the boiler room, substantially as arranged and 
shown on general arrangement drawings “4189 4140 and detail 

drawing #2077. 

Ash Chutes. —For reception and deliver- of ashes from the upper 
horizontal line of the conveyor, into the elevated ash pocket together 
with the down spouts from the elevated ash pocket to conveyor and 
carts in driveway, to be of cast iron and provided with proper gates 
to regulate the flow, and point of delivery, complete. 

Duplex ] alve.—To be provided for the opening in the elevated 
ash pocket to be substantially in accordance with detail drawing 
#2111. with operating rod with brass handle complete. 

Belt Conveyor. —To be 30"—5 ply belt with %" rubber cover with 
head and tail pulleys, troughing and return idlers, their shafts and 
bearings, tightening mechanism, and driving connections 

185 from engine complete. 

Roller h'liyht Conveyor, with carrying trough and return 
guides and driving connections complete. 


180 


Defendants’ Exhibit No. 4. 


(Copy.) 

John A. Mead Company. 

May 15th, 1905. 
Subject: Sewerage Disposal Plant. 


CnmmisMoners of the 


District of Columbia. Washington. D. C. 


Gentlemen : 
of till 1 contract 


We received during the writer’s absence, four copies 
to cover the hoisting, cradling, weighting and con- 
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veying machinery for the Sewerage Disposal Plant, and which has 
not had earlier attention for the above reason. 

Ijpon examination of the first page and after the word “operation 
on the 9th line, from the bottom, we would respectfully request that 
the words: “and keep in repair for a period of one year from the 
date of completion" he stricken out. and instead of same, the follow¬ 
ing paragraph be substituted: 

“Party of the second part shall furnish without additional charge 
therefore any part or parts of the apparatus that may prove defective 
in either material or workmanship within a period of one year after 
date of erection, but shall not be held responsible for any accident 
or accidents to, or the improper use, care and wear of the apparatus 
delivered and erected under the provisions of this contract.” 

We can find nowhere in the specifications, under which we sub¬ 
mitted the tender, where we were asked to “Keep in repair for a 
period of on° year from date of completion.” We therefore 

187 think that the paragraph above requested to be stricken out, 
shall be stricken out, and we have no objection whatever to 

adding the paragraph above suggested in its stead. 

We note that the bond attached to the contract also includes, “keep 
in repair for a period of one year from date of completion**, which 
we think also should be corrected to correspond with the contract. 

We return herewith one copy of the contract sent us, and if you 
will kindly make the correction hereinabove suggested, and return 
four first sheets to us, we will he pleased to execute the contract and 
return same promptly. 

Yours verv truly, 

JOHN A. MEAD COMPANY. 
GEO. W. McCASLIN. 

(Endorsed:) To Asa E Phillips for report. June fi, 1905. Speci-, 
fications modified, accordingly. 

Memorandum. 

Defendant's Exhibit 5 is Complainant s Exhibit No. 5 page 99 
of this Transcript of Record. 

188 Defendant’s Exhibit No. 0. 

John A. Mead A’ Co.. Manufacturers of the McCaslin Noiseless Over¬ 
lapping Gravity Bucket Conveyor,Self-contained, Direct-connected, 
Electric and Steam-driven Conveyor-driving Mechanisms, Self-con¬ 
tained, Direct-connected, Electric and Steam-driven Coal-crush¬ 
ing Mechanisms. 

New York Office, 11 Broadway. 

Works, Rutland, Vt. 

New York, June 2nd, 1905. 

Subject: Engineer Office, 2nd and N Streets S. E., Jun- 5, Rec’d, 

Washington, D. C. 

A. E. Phillips. Ass t Eng’r, 2nd A N Sts. S. E., Washington, D. C. 

Dear Sir. Replying to vour favor of the 27th nit., requesting 
specifications to cover motors, steam engines, and roller flight con¬ 
veyor, we beg to say. 
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We take pleasure in enclosing herewith, the same, together with 
General Electric Company’s Bulletins, and regret our inability to 
comply with your wishes at an earlier date. We had to write to the 
factory for this information and the same has just been received by 
us. A wailing vour further advices, we are. 

Very truly yours, JOHN A. MEAD & CO. 


189 Decree. 

Filed February 1, 1909. 

%l 7 

In the Supreme Court of the District of Columbia. 

Equity. No. 27792. 

John A. Mead et al., Complainants, 

vs. 

The District of Columbia, Defendant. 

This cause coming on to be heard on bill and answer, and testi¬ 
mony thereon taken in open Court, and after due consideration by 
the Justice thereof, it is this twenty-eighth day of January, 1909, 
ordered, adjudged and decreed that the contract between the com¬ 
plainants and the defendant of July 24, 1905, be, and the same is 
hereby reformed in the following particulars: 

1st. That under the head of “Specifications for Roller Flight Con¬ 
veyor. Sewerage Pumping Station.*’ and under the sub-head “Steel 
Trough For Carrying Line.” the language as now appears in said 
contract is reformed so as to read, “to be 3 18 inch steel plate, bent to 
con torn) to shape of 20 inch by 7 inch flights, and arranged to be at¬ 
tached to. hut not including any structural work for the support of 
same.” and under the sub-head “Trackway.” the said contract is 
modified to read, “to be of “L” iron track, and both the carrying and 
return lines of conveyor arranged to be attached to. but not including 
any structural work necessary for the support of said track¬ 
way.’ 

190 2nd. And it appearing to the Court that the complainants 
performed the contract as written, and that it is entitled to re¬ 
cover thereunder the sum of $1,341.88 in excess of what it has been 
paid, as reasonable compensation for the work done under said con¬ 
tract as it should have been written, it is therefore further decreed 
that the complainants recover against the defendant the said sum of 
$1,341.88, and have execution thereof as at law. 

Tt is further decreed that the complainants recover against the de¬ 
fendant the costs of this suit, to be taxed by the Clerk. 

WRIGHT, Justice. 
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Order for Appeal and Citation. 

Filed February 15, 1909. 

• 

In the Supreme Court of the District of Columbia, the loth Day of 

February, 1909. 

Equity. No. 27792. 

John A. Mead & Georoe W. McCaslin, Trading under the Firm 

Name of John A. Mead A Co. 
vs. 

Henry B. F. Macfarland, Henry L. West, and Jay J. Morrow, 

Commissioners of D. C. 

The Clerk of said Court will please note an appeal herein and issue 
citation to John A. Mead and George W. McCaslin trading under the 
firm name of John A. Mead A Company. 

JAS.' FRANCIS SMITH. 

Attorney for Defendants. 

191 In the Supreme Court of the District of Columbia. 

No. 27792. In Equity. 

John A. Mead A’ George W. McCaslin, Trading as John A. Mead 

^ Co., 
vs. 

Henry B. F. Macfarland, Henry L. West, Jay J. Morrow, 
Commissioners of the District of Columbia. 

The President of the United States to John A. Mead and George W. 
McCaslin. trading under the firm name of John A. Mead it Com¬ 
pany. Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Ap|teals of the District of Columbia, upon the docketing the cause 
therein, under ami as directed by the Rules of said Court, pursuant 
to an Appeal filed in the Supreme Court of the District of Columbia, 
on the loth day of February, 1909, wherein Henry B. F. Macfarland, 
Henry L. West & Jav J. Morrow, Commissioners of the District of 
Columbia Appellants, and you are Appellees, to show cause, if any 
there be. why the Decree—rendered against the said Appellants, 
should not be corrected, and why speedy justice should not be done 
ro the parties in that behalf. 

Witness the Honorable Harry M. Clabaugh, Chief Justice of the 
Supreme Court of the District of Columbia, this 15th day of Febru¬ 
ary in the year of our Lord one thousand nine hundred and nine. 

[Seal Supreme Court of the District of Columbia. 1 

J. R. YOUNG, CVk, 

By F. E. CUNNINGHAM, 

Asst Clerk. 
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Service of the above Citation accepted this 16 day of Feb’y, 1909. 

HENRY F. WOODARD, 

Attorney for Appellees. 

[Endorsed:] (7.) No. 27792. Equity. Mead vs. D. C. Citation. 
Issued Feb. 15", 1909. See acceptance infra. E. H. Thomas, Attor¬ 
ney for Appellant. 

192 M emo ran d um. 

March 30, 1909.—Time in which to file Transcript of Record in 
Court of Appeals extended to, and including, May 1st, 1909. 

193 Direction* to Clerk for Preparation of Transcript of Record. 

Filed April 23, 1909. 

In the Supreme Court of the District of Columbia, Sitting in Equity. 

Equity. No. 27792. 

John A. Mead et al. 
vs. 

Henry B. F. Macfarland et al. 

The Clerk will please make a transcript of the following papers 
for the record on the appeal taken by the Commissioners of the Dis¬ 
trict of Columbia herein. 

1. Original Bill, filed May 13, ’08. 

2. Demurrer of D. C. “ June 29, “. 

3. Order overruling same, filed Oct. 29, ’08. 

4. Answer of Defts, filed Nov. 25, 08. 

5. Decree, filed Feby. 1st, 09. 

6. Appeal by D. C. (mem) filed Feby. 15, ’09. 

7. Order extending time, filed March 30, ’09. 

8. Testimony and Exhibits with order of Court directing the filing 
of same, filed April 22, ’09. 

E. H. THOMAS, 

JAS. FRANCIS SMITH, 

Atfys for D. C. 


Memorandum. 

April 29, 1909.—Time in which to file Transcript of Record in 
Court of Appeals extended to, and including, June 1, 1909. 
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194 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia: 

I, John H. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
193 both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. *27792 in Equity, wherein John 
A. Mead and George \V. McCaslin, trading under the firm name of 
John A. Mead and Company are Complainants and Henry B. F. 
Macfarland, et als. Commissioners of the District of Columbia are 
Defendants, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 1st day of June, A. D. 1909. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
‘2032. Henry B. F. Macfarland et al., appellants, vs. John A. Mead 
et al. Court of appeals, District of Columbia. Filed Jun- 1, 1909. 
Henry W. Hodges, clerk. 
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I NDER THE FlRM NAME OF JOHN A. MEAD & COMPANY. 


BRIEF FOR APPELLANTS. 

Statement of the Case. 

This is an appeal by the Commissioners of the District 
of Columbia from a decree in equity reforming a contract 
for furnishing and installing certain coal-handling ma¬ 
chinery for the sewerage pumping station in Washington, 
entered into between the Commissioners and the John A. 
Mead Co. July 24th, 1905. 

The complainants tiled a hill alleging that some time prior 
to the 24th day of March, 1905, the Commissioners of the 
District of Columbia invited, by advertisement and other- 
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wit* 1 , proposals for the furnishing and erecting of certain 
coal and ash handling machinery for use at the sewerage 
pumping station in Washington. That the specifications 
furnished by the said Commissioners to the complainants 
and upon which they were expected to base their proposals 
provided amongst other things that detailed drawings and 
specifications should accompany bids, showing the form,, 
arrangement and materials of the coal and ash handling 
machinery supposed to be furnished and also showing such 
connections with the structural frame to be furnished by the 
District of Columbia as should be required to provide for 
the installation of the same. That the complainants sub¬ 
mitted to the Commissioners ten proposals or bids based 
upon the specifications furnished by the complainants, num¬ 
bered 1 to 10 consecutively. That bid No. 10 proposed to 
furnish the materials and do the work indicated therein for 
the sum of $17.12:1. That there accompanied said bid, as 
required by the specifications, certain drawings that were 
colored in red so as to indicate the portions of the work which 
the complainants proposed to do under their said bids. That 
thereafter, on the 15th of April, 1905, the then Commis¬ 
sioners of the District of Columbia accepted said complain¬ 
ants’ bid No. 10. 

The complainants further alleged that in the detailed 
specifications submitted by them under the head of “steel 
trough for carrying line it was provided that there should 
be “5/10 steel plate bent to conform to shape of the 20" by 
7" flights, and arranged to be attached to, but not includ¬ 
ing, any structural work for support of same.’’ And fur¬ 
ther on in the body of the specifications, under the head of 
“trackway,” the said detailed specifications provided that the 
complainants would furnish “L” iron tracks for both the 
carrying and return lines of the conveyor, arranged to be 
attached to, “but not including, any structural work neces- 
sarv for the support of said trackway;” that the drawings 
submitted by the complainants in connection with their pro- 
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posals were colored in such wise as to clearly indicate that 
under their bid No. 10 complainants did not intend or indi¬ 
cate the furnishing of structural supports for the steel trough 
or the carrying line, nor for the support of the trackway, as 
was also plainly indicated by the language of the proposal. 

That after the acceptance of bid No. 10, and on the 25th 
of April, 1905, the then Commissioners, through one D. E. 
McComb. superintendent of sewers, wrote the complainants 
requesting four copies of their detailed specifications and de¬ 
scriptions of the coal and ash handling machinery for the 
sewerage pumping station, as submitted under their bid No. 
10, for the purpose of enabling the Commissioners to pre¬ 
pare the contract for the work awarded to the complainants. 

Complainants alleged further that thereafter, on July 
21. 1905, they executed a contract with the District 
of Columbia. That at the time they executed and de¬ 
livered said contract thev only casually observed the 
specifications which were attached thereto as a part of the 
same, being of the impression that the typewritten specifica¬ 
tions forming a part of the said contract were none other 
than those which had been heretofore requested of them for 
use by the chief clerk of the engineer department for the 
preparation of said contract, and that having no knowledge 
that said typewritten specifications by them submitted had 
been altered or changed, they, through mistake and igno¬ 
rance, signed and delivered said contract, under the belief 
that the typewritten portions of the specifications forming 
a part of said contract were in strict conformity to their 
proposal, and the same as theretofore forwarded to the Com¬ 
missioners for use in the preparation of said contract. That 
thereafter, and during the month of December. 1905, while 
complainants were manufacturing and preparing the ma¬ 
chinery by them proposed to be furnished to the District of 
Columbia, they discovered for the first time that said specifi¬ 
cations had been materially altered in this wise, that under 
the head of “steel trough for carrying line” the words “but 
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not including any structural work for support of same” were 
changed so as to read “and including supports for same,” 
and under the head of “trackway” the words in the specifi¬ 
cations or proposal which read “hut not including any struc¬ 
tural work necessary for support of .-aid trackway*’ were 
changed so as to read “including necessary support" for said 
trackway." That after the discovery of the mistake the com- 

% t 

plainants wrote to the then Commissioners and called atten¬ 
tion to the same, hut the Commissioners threatened to can¬ 
cel complainants' contract if the complainants refused to 
carry out the same according to its written form; whereupon 
they, at that time having expended large sums of money in 
the preparation of said machinery, informed said Commis¬ 
sioners that they would conform to the requirements of the 
contract as written, reserving to themselves the right to claim 
compensation for the extra material and work in excess of 
that which the complainants in their proposal agreed to do. 
They further stated that the reasonable value of the work 
done in excess of what they in their proposal agreed to sup¬ 
ply was the sum of “$1,587.” and they asked the court to 
reform the contract, hearing date July “4, 1005. so as to 
make the same correspond with complainant"' proposal or 
hid No. 10 as accepted by the Commissioners of the District 
ot Columbia. 

To this bill the defendants interposed a demurrer which, 
after hearing, was overruled hv the court, \\ hereupon the 
defendants answered the original bill, admitting that in re¬ 
sponse to their advertisement, and in accordance with the 
general specifications furnished by them, the complainants 
submitted ten proposals covering the equipment indicated by 
the complainants' general specifications and plans required 
for the coal ami ash handling machinery at the sewerage 
pumping station. That complainants' bid No. 10 was ac¬ 
cepted by the defendants, of which fact the complainants 
were duly advised. That thereafter the Commissioners re- 
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quested the complainants to forward to them four copies of 
their proposal No. 10, together with the detailed specifica¬ 
tions which had accompanied the proposals, for use by the 
Commissioners in reducing the contract to its formal shape. 
Hut defendants denied that either in the original proposal 
or in any of the four copies sent to the defendants by the 
complainants in response to their request did the detailed 
specifications, under the head of “trackway” and “steel 


trough for carrying line,” set out in complainants’ bill, ap¬ 
pear. The answer further avers that some time subsequent 
to the submission of the proposal and its acceptance by the 
Commissioners, and to the forwarding of the four copies 
referred to, the complainants sought to have interpolated 
into the contract the detailed specifications under the head 
of “steel trough for carrying line'' and “trackway,” which 
are set out in their original bill, and the defendants aver 
that these detailed specifications, not being in accordance 
with the original proposal and not appearing in the original 
proposal or in any of the copies furnished by the complain¬ 


ants, were not made a part of the contract as prepared by the 
defendants (R., 10), but said contract was prepared in con¬ 
formity with said original proposal and sent to the com¬ 
plainants for execution. That said contract was returned 


to the defendants duly executed. 

That some months thereafter the complainants wrote to 
the defendants to the effect that the detailed specifications 
which had been submitted by them subsequent to their 
original proposal had not been inserted in the contract, 
claiming extra compensation by reason thereof. That the 
Commissioners declined to allow any extra compensation, in¬ 
sisting that the contract as written and executed represented 
the original agreement as they understood it, and that com¬ 
plainants must abide by the contract as written or cancel it. 
Defendants further averred that the work which the com¬ 


plainants sought to exclude under the supplementary de¬ 
tailed specifications submitted by them was an integral part 
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of the coal handling machinery which complainants had 
undertaken to deliver complete in their original proposal. 
That the contract if prepared in accordance with the detailed 
specifications referred to would be a variance from the orig¬ 
inal proposal and specifications submitted by the complain¬ 
ants, and would work an injustice to other bidders. 

The court, after hearing case upon the bill, answer ami 
testimony offered by both parties in open court, decreed that 
the contract between the complainants and defendants of 
July 24, 1905, be reformed in the following particulars: 
That under the head of “specifications for roller flight con¬ 
veyor sewerage pumping stations,” and under the head of 
“steel trough for carrying line,” the language as now ap¬ 
pears in said contract is reformed so as to read “to be VI0 
inch steel plate, bent to conform to shape of 20" by 7" 
flights, and arranged to be attached to. but not include, any 
structural work for the support of same." and under the 
head of “trackway,” the said contract is modified to read “to 
be of T/ iron track, and both the carrying and return lines of 
conveyor arranged to be attached to, but not include, any 
structural work necessary for the support of said trackway. 
And the court further decreed that the complainants should 
recover against the defendant" the sum of $1,341.08. 

From this decree the defendants noted an appeal to thi.- 
court. 

Assignments of Error. 

1. The court erred in overruling the demurrer of the de¬ 
fendants. 

2. The court erred in decreeing any reformation of the 
contract. 

3. The court erred in decreeing the particular reforma¬ 
tion indicated in the decree. 


« 
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4. The court erred in decreeing that the complainants 
should recover any sum whatsoever from the defendants. 

5. The court erred in decreeing the recovery of the sum 
of $1,341.68. 


ARGUMENT. 

I. 

It is a settled principle of equity that the reformation o) 
a contract will not be decreed unless it appears that there 
has been a definite preliminary agreement, which the subse¬ 
quent contract, prepared in pursuance thereof, did not ex¬ 
press; that the mistake that will justify the intervention of a 
court of equity to decree reformation must be a mutual one; 
that the writing as executed expresses the contract as under¬ 
stood by neither, and the burden is upon the party seeking 
the relief to satisfy the court beyond a reasonable doubt upon 
these propositions. 

Following are a few of the cases in which this rule is laid 
down: 

llearne vs. Marine Insurance Company, *20 Wallace, at 
page 490: 

“The reformation of written contracts for fraud or 
mistake is an ordinary head of equity jurisdiction. 
The rules which govern the exercise of this power are 
founded in good sense and are well settled. Where 
the agreement as reduced to writing omits or con¬ 
tains certain terms or stipulations contrary to the 
common intention of the parties, the instrument 
will be corrected so as to make it conform to their 
real intent. The parties will be placed as they would 
have stood if the mistake had not occurred. 
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“The party alleging the mistake must show exactly 
in what it consists and the correction that should be 
made. The evidence must be such as to leave no rea¬ 
sonable doubt upon the mind of the court as to 
either of these points. The mistake must be mutual 
and common to both parties to the instrument. It 
must appear that both have done what neither in¬ 
tended. A mistake on one side may be a ground for 
rescinding, but not for reforming, a contract. Where 
the minds of the parties have not met, there is no 
contract, and hence none to be rectified.” 

St. Anthony Falls W ater Power Company v«. Merriman, 
Minnesota, page 49: 

'Two facts must be kept in mind: first, that this is 
an action to reform, and not to rescind, a contract; 
and, second, that the proposition which lies at the 
foundation of all suits to reform is that the court 
cannot make such a contract as it thinks the parties 
ought to have made, or would have made if better 
informed, but merely makes it what the parties in¬ 
tended it should be. Every reformation of a contract 
by the court necessarily presupposes that there has 
been a meeting of the minds of the parties—an agree¬ 
ment actually entered into—but for some cause they 
have failed fully or accurately to express it in the 
writing. In such a case, the court will step in and 
reform the contract so as to express the actual inten¬ 
tion of the parties; and the burden is upon the party 
asking the reformation to prove both that there was 
an agreement and that the writing deviates from it.” 

In the case of the Citizens’ National Bank of Attica vs. 
Judy, 14b Indiana, 344-47, are collated a number of authori¬ 
ties to the same effect, as follows: 
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“In the ordinary case of rectifying mistakes in an 
instrument where it is sought to alter the instrument 
in any prescribed or definite mode,, the mistake must 
be the concurrent mistake of all the parties. In such 
cases it is necessary to prove not only that there has 
been a mistake in what has been done, but also what 
was intended to be done, in order that the instrument 
may be set right according to what was really so in¬ 
tended ; for in such cases, if the parties took different 
views of what was intended, there could be no con¬ 
tract between them which could be carried into effect 
by rectifying the instrument. 

“The rule is thus stated in Chitty’s Contracts (12th 
English edition) at page 864: 

“ ‘It has long been an established rule of equity 

that where a contract has by reason of a mistake com- 

moil to the contracting parties been drawn up to an 

effect militating against the intentions of both, the 

court will rectify the contract so as to carry out such 

intentions. It is essentially that the extent of the 

* 

rectification should be clearly ascertained and defined 

by evidence contemporaneous with or anterior to the 

contract. * * * It is necessary for a plaintiff to 

show that there was an actually concluded contract 

* 

which is inaccurately represented to be the instru¬ 
ment purporting to be made in pursuance of it.’” 

Quoting further from Waterman on Specific Performance, 
section 368: 

% 

“It follows, from the nature of the jurisdiction, 
that there can be no rectification where there is not 
a prior actual contract by which to rectify the written 
document.” 


2 
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Quoting from Warnelle on Vendors (section 11, pages 
800 - 801 ): 

“An action may be maintained in equity for the 
rescission of a contract upon the ground of a mistake 

to a material fact by one of the parties only, yet 
it must be evident that, if the minds of the parties to 
a contract did not meet, that if one understands the 
matter as expressed in the agreement and the other 
differently, there can be no reformation from the 
very nature of things, because nothing having been 
agreed upon in the minds of the parties there is noth¬ 
ing to reform. * * * In every case it must 

clearly and satisfactorily appear that the precise terms 
of the contract had been orally agreed upon, and 
that the writing afterwards signed fails to be, as it 
wa< intended, an execution of such previous agree¬ 
ment. but, on the contrary, expresses a different con¬ 
tract and that this is the result of mutual mistake.' 

Guilmartin vs. Urquhart, 82 Alabama, at page 571: 

“To authorize the reformation of a contract which 
has been reduced to writing and signed, the proof 
must be clear, exact and satisfactory—first, that the 
writing does not properly express the intention of 
the parties—that on which their two minds had 
agreed; and, second, what it was the parties intended 
the writing to express." 

Stockbridge Iron Co. r». Hudson Iron Co., 102 Mass., 
48-40: 

“The writing must be regarded prim a facie as a 
solemn and deliberate admission of both parties as 
to what the terms of the contracts actually were; 
and in Babcock a Smith it is said that ‘the power 
of rectifying and reforming solemn written con- 



tracts is one which by courts of general chancery 
jurisdiction is exercised very sparingly, and only 
upon the clearest and most satisfactory proof of the 
intention of the party,’ but if a mistake is made out 
by proofs that are entirely satisfactory, equity will 
reform the contract, so as to make it conform to tlie 
intent of the parties. I JSugden on Vend. (7th Am. 
ed.), 212; Townsend vs. Stangroom, (i Yes., 328 and 
note. But the mistake must be of both the parties, 
and must be about the very subject of the contract. 
* * * The ordinary rule of evidence in civil ac¬ 

tions, that a fact must be proved by a preponderance 
of the evidence, does not apply to such a case as this. 
The proof that both parties intended to have the pre¬ 
cise agreement set forth inserted in the deed, and 
omitted to do so bv mistake, must be made beyond a 
reasonable doubt, so as to overcome the strong pre¬ 
sumption arising from the signatures and seals that 
the contrary was the fact. 


II. 

None of the conditions requisite for the exercise of the 
equity of reformation is established by the evidence. 

The evidence, which is largely documentary, establishes 
practically beyond dispute the following facts: 

That the complainants submitted ten proposals for the 
furnishing and installation of the machinery covered by the 
specifications in this case (R., 85). Six of these bids are 
embraced under what the complainants designate as scheme 
one, and the other four, namely, 7. 8, 9. and 10. under what 
is designated as scheme two. Section three of the general 
specifications which were furnished by the Commissioners 
of the District of Columbia to all bidders, and in accordance 
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witn which the bids were to be submitted, is as follows 

(R., 15). 

“General Data.—The mechanical equipment to be 
furnished under these specifications is for the pur¬ 
pose of handling and storing coal and handling and 
removing ashes. The various structures connected 
with the coal and ash handling machinery installa¬ 
tion are shown on the general plans accompanying 
these specifications. They consist of coal tower, in¬ 
cluding hoisting boom, conveyor bridge, galleries, 
railings, lloors, stairways, and all ordinary structural 
work necessary to give access to and support the 
various parts of the machinery, and will be fur¬ 
nished by the District of Columbia in place. Con¬ 
nections with the same, including foundation and 
other bolts and drills for same, brackets, hangers, 
frames, plates, rails, guards, and all necessary 
materials and means for securing same, and all 
appurtenances and all incidental work and material 
necessary for the complete equipment, will be fur- 
nislied as part of the contract, whether shown on the 
bidders’ plan or not, and no extra compensation will 
be allowed. 

“The general plans show the form and dimen¬ 
sions of all parts of the several structures related to 
this installation in sufficient detail for the guidance 
of the bidders, but attention is invited to the fact that 
these structures have not been actually completed; 
the contractor will be required to make his plans 
accord with the working drawings for same. 

“The equipment will be such as to take eoal from 
barges, in the slip, bv electrically operated shovel at 
the coal tower, weighing, cracking and loading same 
into a continuous bucket conveyor running through 
the conveyor bridge., thence to the bunkers in the 
holier room/’ 
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And the paragraph headed, “Tracks,” of section 8, which 
section covers “Conveyor Machinery,” reads in part as fol¬ 
lows (R., 19): 

“Rails for conveyor, etc., to have necessary fish¬ 
plates and bolts and be supported on and bolted to 
cast iron floor stands of approved pattern; stands to 
be securely fastened to floors or framework of build- 

•If ' 

mg. 

Each of the ten proposals submitted by the complainants 
covers the same general equipment. The essential differ¬ 
ence, it will be observed, between scheme one and scheme 
two Ls the substitution in scheme two of a belt conveyor in 
lhe place of the McCaslin bucket conveyor through the 
bridge. The McCaslin bucket conveyor was a type of con¬ 
veyor •manufactured by these complainants themselves, 
whereas the belt eonvevor, which is substituted for it in 
the horizonal conveyor system through the bridge in scheme 
two, is a type of conveyor differing from the McCaslin con¬ 
veyor, which the complainant would have been obliged to 
have manufactured outside of their own plant. The Mc- 
Caslin conveyor system was retained, however, in scheme 
two in the greater part of the equipment (R., 62, bottom). 
The price submitted by the complainants for scheme two 
complete was *$18,373, which is covered by bid No. 7. The 
difference between bid No. 10 and bid No. 7 consists in the 
substitution of a roller flight conveyor for a belt conveyor 
through the bridge, just as scheme two complete differed 
from scheme one in the substitution of the belt conveyor 
through the bridge for the McCaslin bucket conveyor 
through the bridge. The complainants, as required by the 
general specifications, submitted with their proposal de¬ 
tailed specifications covering the different parts of the ap¬ 
paratus they were undertaking to furnish (R., 87). For ex¬ 
ample, the specifications are complete in detail respecting 
the hoisting apparatus, consisting of the automatic shovel, 
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trolleys, hoisting cable, leading sheaves, coal pressure, and 
mechanism, hopper under crusher, suspension hopper scales, 
receiving hopper, and chute under scales. 

Complainants also furnished complete and detailed spec id¬ 
eations covering the McCuslin overlapping gravity bucket 
conveyor system, and inasmuch as the controversy in issue 
in this case arises out of that part of the equipment, tin* at¬ 
tention of the court is directed to the detailed specifications 
respecting this part of the equipment-submitted by the com¬ 
plainants (R... 88, 89). These specifications cover the mat¬ 
ters of conveyor buckets, chain links, conveyor track wheel, 
trackway for conveyor, trackway for movable dump block, 
trackway for movable coal and ash hopper, cast iron brackets, 
conveyor, tightener mechanisms, idler wheels, cast iron track 
stands, wall brackets, conveyor track stands, track stands, 
and hangers, etc. After the specifications for the track¬ 
ways occurs the specifications for cast iron brackets, as fol¬ 
lows : 

“Cast iron brackets, together with the necessary cast 
and wrought iron clips and bolts for attaching the 
steel T rail to the brackets and bolts for attaching 
the brackets to the structural angles., and for sup¬ 
porting the encased portion of the vertical riser at 
driver end, a sufficient number of brackets to be pro¬ 
vided for each of the panel points and to be sub¬ 
stantially as per detailed drawing ( R., 89.) 

The specification for cast iron track stands is as follows 
(R., 89) : 

“Cast iron track stands for the support of the 
trackways for the lower horizontal lines of the con¬ 
veyor and the movable coal and ash hopper, includ¬ 
ing the necessary cast and wrought iron clips and 
belts for attaching the steel T rail to the track stands, 
and bolts for anchor, track stands to the cement floor, 
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to be provided. The track stands to be spaced about 
seven feet on centers and to be substantially in ac¬ 
cordance with detailed drawings 1952 and 1950. 
Track stands as per scheme two with clips and bolts 
substantially in accordance with detailed drawing 
1950.” 

The specification for wall brackets is as follows: 

‘Wall brackets, together with the necessary cast 
and wrought iron clips and bolts for attaching the 
steel T rail to the wheel bracket, and bolts for an¬ 
choring the wheel bracket to the wheel, forming the 
support for the trackway for the vertical riser of the 
conveyor at left-hand side on drawings 4139 and 
4140, to be spaced about seven feet on centers, and 
to be substantially in accordance with detailed draw¬ 
ing 2248.” 

For conveyor track stands, the detailed specificationj»fur- 
nished in the original proposal by the complainants is as 
follows (R., 90): 

“Conveyor Track Stands.—Forming the support 
for the trackway for the upper horizontal line of the 
conveyor above the elevated coal bunkers, includ¬ 
ing the necessary cast and wrought iron clips for at¬ 
taching the steel T rail to the track stands, and bolts 
for anchoring the track stands to the structural work; 
track stands to be spaced about seven feet on centers 
and to be substantially as per detailed drawing 2091.” 

These specifications were furnished by the complainants 
to indicate in detail the character of the mechanism they 
were undertaking to furnish under the head of ‘‘the McCas- 
lin overlapping gravity bucket conveyor system.” Bid 10 of 
scheme two, it will be observed, did not call for the McCaslin 
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conveyor system on the horizontal conveyor through the 
bridge, but substituted therefor a roller flight conveyor. The 
only specification respecting the roller flight conveyor is 
the concluding paragraph of the specifications covering the 
MeCaslin overlapping gravity bucket conveyor svstem (R., 
91) as follows: 

"Roller flight conveyor with carrying trough and 
return guards and driving connections complete.” 

No plan was submitted with the proposal which showed the 
mechanism of the roller flight conveyor (R., 44, middle of 

page). 

In the absence of any detailed specification or plan cov¬ 
ering the roller flight conveyor the only reasonable assump¬ 
tion would be that the complainants were undertaking to 
furnish the same manner of equipment necessarily inci¬ 
dental to the roller flight conveyor that they were under¬ 
taking to furnish in connection with the MeCaslin bucket 
conveyor, and when the defendants accepted the complain¬ 
ants' proposal No. 10, in which the roller flight conveyor 
was substituted in part, for the MeCaslin conveyor, they 
assumed that the brackets, supports, track stands, and so 
forth, which the complainants agreed to furnish in connec¬ 
tion with the MeCaslin bucket conveyor, would be included 
in the equipment furnished with the roller flight conveyor. 

(R., 72.) 

Bid No. 10, as has been stated, was accepted by the Com¬ 
missioners (R., 48), and the complainants were requested to 
furnish four copies of their original proposal, with which 
request they complieTl. The contract was prepared, in¬ 
corporating the general specification of the Commissioners 
and the detailed specifications submitted by Mead & Co., and 
four copies of it sent to the complainants for execution (R., 
73 and 91). Shortly thereafter the complainants returned 
one copy to the District Commissioners with the suggestion 
that a certain clause therein respecting the guarantee should 
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be modified (R., 73 and 91). The Commissioners replied 
assenting to the modifications suggested by the complain¬ 
ants (R., 59). The reexamination of the contract which was 
brought about by this suggestion of the complainant brought 
to the attention of the superintendent of sewers, Mr. Phillips, 
the fact that the specification for the roller flight conveyor 
was indefinite, and desiring further information, not as to the 
elements which were to make up the equipment, but as to 
the character of the materials, and so forth, he requested the 
complainants to furnish him with a detailed specification 
covering the motors, steam engines, and roller flight con¬ 
veyor (R., 50 and 73). This the complainants furnished, 
but in their specification respecting the steel trough for 
carrying line they inserted the words “but not including 
any structural work necessary for the support of same,” and 
under that specification for the trackway incidental to the 
roller flight conveyor they added the words “but not includ¬ 
ing any structural work necessary for the support of said 
trackway” (R., 49). 

The fundamental structural work necessary to give access 
to and support the machinery to be furnished unde^ this 
contract, was by the general specifications to be put in place 
by the District of Columbia, the structural work necessary 
for the horizontal conveyor, for example, being the bridge, 
which was furnished in place by the District of Columbia. 
Hut such other supports as brackets, track stands, and so 
forth, which were specified by the complainants in their de¬ 
tailed specification governing the McCaslin conveyor were 
supposed to be embraced in the equipment which Mead 
Co. agreed to furnish in their original proposal. In order 
that there might be no ambiguity about this language, the 
words “but not including structural supports" were changed 
so as to read “including necessary supports,” and the speci¬ 
fications were inserted in the rewritten contract in that form, 
and the contract so prepared was sent to the complainants 
for execution, and in due time returned executed. 
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The complainants now seek the aid of a court of equity 
t<> reform this contract by inserting the specification respect¬ 
ing tlic steel trough and carrying line and trackway to 
which they had sought to have interpolated after the ac¬ 
ceptance of their original proposal, but which was never 
accepted by the Commissioners of the District of Columbia, 
but, on the contrary, expressly repudiated. 

flic documentary exhibits do not appear in the record in 
their proper sequence chronologically, because of the fact 
that some of them were introduced by the complainants and 
others by the defendant, and this may cause some confusion. 
The detailed specification with respect to the roller flight con¬ 
veyor appears in the record immediately following the letter 
of the Commissioners dated April 25.. 1905 (R., p. 48), to 
the John A. Mead Company requesting that company to 
send four copies of the detailed specification as submitted 
in their bid No. 1<> to the chief clerk of the Engineer De¬ 
partment for the purpose of enabling him to prepare the 
contract. The appearance in the record of the detailed speci- 
fication for the roller Might conveyor immediately following 
this communication tends to create the impression that the 
detailed specifications referred to were furnished in response 
to the letter of April 25, 1905, referred to. This, however, 
i." not the case (R., 78, bottom of page). The specification 
for the roller Might conveyor and, other detailed specifica¬ 
tions which appear at page 49 of the record, were furnished 
in response to the letter of Asa A. Phillips dated May 19, 
1905, which appears bottom of page 50, requesting the Mead 
Company to furnish detailed specifications for the motors, 
steam engines, and roller flight conveyors, which letter of 
May 19, 1905, was a response to the letter of May 15,. 1905, 
of the John A. Mead Company to the Commissioners ac¬ 
knowledging receipt of four copies of the contract which 
had been prepared and suggesting a change in the contract 
in respect to the guarantee for repair, which appears at the 
bottom of page 91 of the record, on which page also appears 
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copy of the letter enclosing the specifications dated June 2. 
The detailed specification bears no date, but reference to page 
39 of the record in which the introduction of the specifica¬ 
tions in evidence is noted, shows the date to have been about 
the 1st of June. 


Applying the principles heretofore set out to the case at 
bar, it was incumbent upon the complainants, in order to 
justify the court in granting the particular reformation 
prayed, to satisfy the court by clear and satisfactory evi¬ 
dence that a preliminary agreement had been made between 
the complainants and the defendants in which both parties 
had agreed that the particular appliances for which the com¬ 
plainants are claiming extra compensation in this case were 
not to be included in the equipment to be furnished by them 
under their proposal. The evidence offered by the com¬ 
plainants, so far from satisfying this requirement, proves, 
if anything, the negative of that proposition. The specifi¬ 
cation for the roller flight conveyor contained in their orig¬ 
inal proposal consisted of these words merely: 

‘‘Holler flight conveyor, with carrying trough and 
return guides and driving connections, complete.’’ 


This specification occurs in connection with the specifi¬ 
cations submitted by the complainants covering a conveyor 
«d* their own manufacture, other than a roller flight con¬ 
veyor, in which such similar supports and frames which 
they are claiming here were not intended to be included 
under the specifications for roller flight conveyor were prop¬ 
erly indicated and specified. The reasonable construction of 
that proposal, therefore, with respect to the equipment that 
could be regarded as comprised under this same specification 
covering the roller flight conveyor, would be that the same 
frames and supports which the complainants were under¬ 
taking to furnish in connection with the McCaslin conveyor 
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would be furnished in connection with the roller flight con¬ 
veyor. In any event, it cannot, by the most forced con¬ 
struction, be understood as expressly excluding the equip¬ 
ment which was expressly included in the McCaslin con¬ 
veyor. Therefore, it is submitted that the complainants have 
entirely failed to furnish satisfactory proof on this proposi¬ 
tion. 

The learned judge below, it is respectfully submitted, in 
the opinion whie.i was incorporated in the record shows a 
misapprehension of the equitable principles which should 
govern this case. His language is (R., 76): 

T see no escape from the conclusion that at the 
time this contract was signed the District was expect¬ 
ing that it should receive these particular matters 
from the Mead Company, and the Mead Company 
was expecting that it should not supply them. In 
other words, the minds of both parties were not in 
conjunction on the essential proposition.” 

This expression of the court is conclusive, it is submitted, 
upon the question at issue here. 

The contract as written did express the agreement which 
ibe Commissioners intended to enter into. Aeeording to 
the contention of the complainants, it did not express the 
agreement which they intended to enter into. This being 
the situation of the parties at that time, under all the au¬ 
thorities, the equity of reformation would not lie. In order 
to justify the application of that principle in equity, the con¬ 
tract a- written must have expressed the agreement of neither 
of the parties., and, further, what the parties bad agreed to 
must appear by satisfactory proof. The remedy for the mis¬ 
take of one of the parties is rescission of the contract and not 
reformation. It is manifestly inequitable for the court to 
impose upon the defendants here a contract obligation 
which, in the court’s own language, the defendants had 
never intended to assume, and to make a contract for these 
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defendants which they expressly repudiate any intention of 
making. 

The reformation which the court might decree under the 
authorities and evidence in this case would be to strike out 
entirely the detailed specifications for the roller flight con¬ 
veyor and substitute therefor the words 

“Roller flight conveyor, with carrying trough and 
return guides and driving connections, complete,’’ 

which is the language of the specification submitted by the 
complainants with their original proposal (R., 01). 

This language, read in connection with the general and 
detailed specifications before referred to, would include the 
material for which complainants are claiming compensation 
in addition to the contract price. 

III. 

It is beyond the power of the Commissioners to bind thr, 
District of Columbia by contract except in the manner and 
form prescribed by law, and the, contract as reformed by 
the court, not being recorded and signed by the Commis¬ 
sioners, is invalid. 

The organic act of 1878 prescribes the manner and form 
in which the Commissioners of the District of Columbia 
are authorized to bind the District by contract. 

In the case of District of Columbia vs. Bailey (171 V. S., 
161), in which a judgment was rendered against the Dis¬ 
trict of Columbia upon an award of arbitrators, the matter 
being submitted for arbitration by the Commissioners of 
the District of Columbia, the court said: 

“By the express terms of the statute the Commis¬ 
sioners are forbidden to enter into any contract bind- 
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ing the District for the payment of any sum of money 
in excess of one hundred dollars, unless the same is 
reduced to writing and is recorded in a book to be 
kept for that purpose, and signed by all the Com¬ 
missioners, the statute declaring, in express terms, that 
no contract shall be valid unless recorded as afore¬ 
said. This mandatory provision of the statute clearly 
makes the form in which a contract is embodied of tbe 
essence of the contract. In other words, by virtue of 
the restrictions and inhibitions of the statute a con¬ 
tract calling for an expenditure in excess of one hun¬ 
dred dollars cannot take effect unless made in the 
form stated. The form, therefore, becomes a mat¬ 
ter of fundamental right, and illustrates tbe appli¬ 
cation of the maxim forma flat e**e m." 

While it might be contended that a decree reforming a 
contract would be tantamount to reading into tbe contract 
as executed in its formal shape by tbe Commissioners 
the matter of reformation decreed by the court, such a con¬ 
struction would lead to an absurdity in this ease. In the 
contract as signed by the Commissioners and recorded tbe 
District of Columbia was obligated to pay a certain sum 
therein specified to the complainants in consideration of 
their performing the work therein specified. By the con¬ 
tract which the decree of the court imposes upon tbe Com¬ 
missioners the District of Columbia is obligated to pay a 
sum of $1,587 in excess of the sum specified in the con¬ 
tract. The record shows that the Commissioners expressly 
refused to agree to pay this sum. ( K., 52, 58.) The opinion 
of the court shows that they did not intend to pay it. It 
follows that this decree makes a contract for the Commis¬ 
sioners which, under the law, they were without authority 
to make themselves in any other wav except in tbe formal 
manner prescribed by law, which they expressly refused 
to do. 



The case made out by the evidence is not the case alleged 
in the bill. 

The bill of the complainants alleges that the original pro¬ 
posal submitted by them contained the detailed specification 
set out in their bill, under the head of “trackway’’ and 
“steel trough for carrying line.” The evidence shows 
that no such specification occurs in the original proposal. 
Furthermore, the prayer of the bill is that the contract be 
reformed so as to make it conform to said original proposal. 
As said original proposal, as before stated, does not con¬ 
tain the detailed specification referred to, the decree reform¬ 
ing the contract by inserting the said detailed specification 
i> outside the scope of the bill as well as a variance from the 
allegations of the bill. 


V. 

The complainants, having elected to abide by the contract 
as written, have no standing in court to demand either rescis¬ 
sion or reformation. 

Some months after the execution of the contract, the com¬ 
plainants called the attention of the Commissioners, by let¬ 
ter, to the fact that the detailed specification which they 
submitted subsequently to their original proposal was not 
incorporated in the contract as they submitted it, and asked 
the Commissioners to allow the cost of the materials which 
they claimed they did not intend to furnish. The Commis¬ 
sioners replied that the contract as written expressed the 
agreement as they understood it. and refused to assent to the 
proposition of the complainants (R., 57, 58, 59). There¬ 
upon, the complainants replied that they would abide by the 
contract as written, but would reserve to themselves the right 





to proceed in the courts, as they might be advised, after the 
completion of the contract. This correspondence took place 
many months prior to the submission by the complain¬ 
ants of the detailed plans of the equipment they were to 
furnish for the approval of the Commissioners and, it is 
submitted, many months before any work whatever had 
been performed by them under their contract. The working 
plans which, by the terms of the contract (par. 10, R., 20), 
were to be furnished in advance iff the work were furnished 
by complainants October 9, 19olf (R., 64). By completing 
the contract as written, it is submitted, they waived any right 
to rescission or reformation which they may have had, their 
declaration to the contrary notwithstanding. A party can¬ 
not expressly abide by a contract as written and, at the same 
time, have the right to have it altered or reformed against 
the expressed dissent of the other party. 

29 Am. and Eng. Encyc. of Law, p. 1103, and cases 
there cited. 


VI. 

Complainants had an adetjaate remedy at law. 

It is submitted that at the time the complainants dis¬ 
covered the alleged alteration of the contract they should 
have rescinded the contract, and if they suffered damage or 
loss by doing any work under a mistaken idea of the con¬ 
tents of the contract, which mistake was due to the fault of 
the agents of the District, they would have a right of action 
for damages at law to the extent of their loss. 

In the case of Mackenzie vs. Schmidt, 13 Am. Law. Reg., 
n. s., 448, the aid of a court of equity was sought to reform 
a contract by reading into it a trade usage with respect 
to the subject-matter of the contract, which had been proven, 
but the court held that there was an adequate remedy at law, 
and that the court of equity was without jurisdiction. 


The mistake, if any, is due to complainants' negligence. 

In any event, the complainants were guilty of negligence 
in failing to read the contract which was submitted to them 
for execution. They apparently had scrutinized the first 
draft of the contract with sufficient care to enable them to 
discover an item therein which they desired to have changed, 
which fact they communicated to the Commissioners. The 
Commissioners acceded to their request, and, inasmuch as 
the contract was to be rewritten, requested a more detailed 
specification of the roller Might conveyor, which complain¬ 
ants submitted. It was incumbent upon the complainants, 
under these circumstances, to have read the contract which 
they afterwards signed in order to see whether the altera¬ 
tions which they had suggested had been incorporated within 
it. Their negligence, therefore, placed them in the position 
of which they are now complaining. 

Mitchell vs. Holman, 30 Oregon, 285: 

“It thus appears that if there is a mistake in the 
contract at all it is a mistake of Holman alone and 
while a mistake of one party to an agreement 
may in some instances be a ground for rescission, 
it clearly will furnish no ground for reforming 
it. And this for the paramount reason that, if 
the written contract should be reformed on proof of 
one of the parties alone, great injustice might be 
done to the other by imposing upon him the con¬ 
sequences of a contract which he had never asserted, 
and which he may have been unwilling to make in 
the first instance. But, besides this, the undisputed 
evidence show's that after Anson drew the contract 
he submitted it to Holman for examination, who 
retained it for a couple of days for that purpose and 
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then signed it without objection, although it con¬ 
tains no reference or mention of the amount due the 
corporation from the State of Oregon. This alone 
would probably be a sufficient bar to the relief sought 
on the ground of negligence.” 

VIII. 

There is no evidence in th-e case to justify a decree for 
$1,341.68. 

The only testimony in chief on the proposition of the rea¬ 
sonable cost of the equipment for which claim is made in 
this case is the statement of Mr. McCaslin (R., 41) to this 
effect: 


“Q. What was the reasonable value or charge for 
furnishing supplies and installing those supports? 

"A. At the time we made up the estimate for the 
structure we had a drawing which was perhaps no 
more complete than the one you have in your hand, 
so that we had to estimate on that; but the result of 
our estimate and examination was that a fair price 
would be the price named to them, $1,587.” 

The Commissioners, at the time of the correspondence 
with respect to the change in the contract, had requested 
from the complainants a statement as to the reasonable cost 
of the appliances which the complainants claimed they 
were not bound to furnish under their contract (R., 55). 
The complainants submitted in effect, a new proposal to do 
the entire work for $18,710, being $1,587 in excess of their 
original bid. What they included in this bid, which they 
claimed was excluded in their first bid is not clear, but it is 
evident that some of the work for which they made an extra 
claim was undoubtedly included in their first proposal. The 
Commissioners declined this proposition (R., 56, 57). 
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This estimate was furnished before the supplies were man¬ 
ufactured or installed, ami was an advance estimate merely. 
At the time Mr. McCaslin testified, it must have been possi¬ 
ble fnr him to have produced positive evidence as to the cost 
of this equipment. He replied, when asked as to what the 
reasonable cost was, by referring to this preliminary estimate 
made to the Commissioners, based upon imperfect plans, 
which estimate was for $1,587, and that they thought that 
was correct. It is submitted that this statement has no pro¬ 
bative force, as to the cost of the equipment. 

Mr. Phillips, who received all of this material, and who 
had been purchasing similar material in large quantities 
for the District of Columbia, testified that it could lx* bought 
for $200, and could be put into place for $150 additional. 

Thereupon, the complainants produced in rebuttal New¬ 
ton Barton Widmyer as a witness. He is an employee of 
the Mead Company, and he testified as follows (R., 80): 

“Q. With reference to the supports, what would be 
a reasonable price for the furnishing, the freight and 
the erection of the same? 

“A. On the supports furnished there, it would cost 
in the neighborhood of $1900 or $2000. 

“Q. What were the supports? 

“A. Roller flight conveyor supports across the 
bridge, supports for the McCaslin conveyor, supports 
for the idlers at the upper corners, and supports for 
the idler at the lower corner. That is all I recall 
just now. 

“Q. The oidy matter that we are concerned about 
here are the supports for the trackway and the sup¬ 
ports under the trough. Confine your estimate to 
the cost of the necessary supports for the trackway 
and the supports for the trough. 

“A. Those particular supports would be worth 
about $800; make it $900—erected and placed and 
painted.” 
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This is the testimony of the complainants’ witness. 

Mr. McCaslin was thereupon recalled, and testified that 
“this stuff was purchased from the Belmont Iron Company 
for 8()•’>”). being about 11.000 pounds. Being asked the cost 
of erecting the stuff after it was there, he answered (R., 82) : 

“A. I regret that mv understanding of this w T hole 
situation was not then what I now find, or I would 
have had accurate accounts kept showing the exact 
cost of that equipment, including the erection. W§ 
know r from our accounts what the total erection was. 
It w*as very much in excess of our estimate, and w T as 
some $2,800, and just what proportion out of that 
whole sum is properly chargeable to this structural 
account I can only guess, but I think it surely ought 
to amount to as much as- 

“Q. Well, Mr. Phillips says $150 w r ould be a rea¬ 
sonable figure; what do you say as to that? 

“A. Well, if Mr. Phillips’ idea of the cost of erec¬ 
tion is on a par with his idea of the cast of equip¬ 
ment. it is absolutely ridiculous, I know that. 

“Q. He figures on 4,000 pounds of steel, and says 
$100 to $150 would be a reasonable amount for labor. 
You are figuring on 11,469 pounds. Predicating his 
figures upon that w’ould make the cost of installation 
run about $400. What have you to say as to that? 

“A. I can only guess about that. I have not any 
definite idea. 

“Q. Give us your best information; that is all Mr. 
Phillips has given us. 

“A. I should think that the $350 w r ould be nearer 
to it than $150. 

“Cross-examination. 

“By Mr. Smith : 

“Q. This 11,000 pounds of material which you say 
was shipped to and receipted by Mr. Phillips, was 
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that confined to material for the supports for the 
trough and supports for the trackway? 

“A. As I stated in the outset, I am not at all 
familiar with that, as to where that goes. I simply 
referred to the statement here of the shipments and 
the price and the weight. 

“Q. That included all sorts of equipment, did it 
not? 

“A. There is no machinery in that. This was a 
shipment from the Belmont Iron Works. 

“Q. You say you paid $635 for the stuff of the 
Belmont Iron Works. Did that include some stuff 
other than the supports for the trough and supports 
for the trackway? 

“A. Well, I understand that this is not confined 
to supports for the roller flight conveyor.” 

This all of the testimony on the subject of cost. 

Mr. Woodard (page 84 of the record) said: 

“If your Honor, please, it is getting late. The 
Mead Company appear to have suffered throughout 
this. The exact figures enumerated according to the 
exact cost, the freight bills and other items, amount 
to $1,328.35, and in order that there may be no 
controversy over so small a difference as between that 
and the $1,500, I will submit to your Honor that we 
will be satisfied with a decree for that rather than to 
be tied up here any longer.” 

The court thereupon decreed $1,341.68, an amount in 
excess of the claim of complainants’ counsel. 

There is absolutely no foundation or justification in the 
evidence for a decree for this amount. The prayer of the 
bill is for a reformation of the contract with respect to the 
supports for the trackway and the steel trough of the roller 
flight conveyor. The decree of the court, in conformity 
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with the prayer of the bill, reforms the contract in that re¬ 
spect only. It is admitted by the complainants themselves 
that some of these items of cost were for supports other than 
those necessary for the roller flight conveyor, some of them 
being for supports for the McCaslin conveyor., about which 
there is no question but that the complainants were obliged 
to furnish them under their contract. The answer of the 
defendants called for strict proof upon the reasonable cost 
of these supports. The burden was on the complainants to 
furnish satisfactory proof on this proposition, and their own 
testimony, vague and indefinite as it is, would support a 
decree for $800 or $900 at the most, if it could justify any 
decree whatever. 

Edward H. Thomas, 

Ja8. Francis Smith, 
Attorneys for Appellants. 
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OF THE DISTRICT OF COLUMBIA. 

October Term, 1909. 


No. 2032. 


HENRY B. F. MACFARLAND, HENRY L. WEST, 
AND JAY J. MORROW, COMMISSIONERS OF THE 
DISTRICT OF COLUMBIA, APPELLANTS, 

vs. 

JOHN A. MEAD AND GEORGE W. McCASLIN, TRAD¬ 
ING UNDER THE FIRM NAME OF JOHN A. 
MEAD & CO. 


BRIEF FOR APPELLEES. 


Statement of the Case. 

The appellees, John A. Mead and George W. McCaslin, 
trading under the firm name of John A. Mead & Co., 
filed their bill, in the Supreme Court of the District of 
Columbia, for the reformation of a contract entered into 
under date of July 24, 1905, between the appellees and 
the Commissioners of the District of Columbia. The 
bill in substance avers that some time prior to the 
24th of March, 1905, the Commissioners of the District 
of Columbia invited, by advertisement and otherwise, 
bids or proposals for the furnishing and erecting of cer¬ 
tain coal and ash handling machinery; that the general 
specifications furnished by the said Commissioners, and 
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upon which proposals were to be based, provided, among 
other things, that detailed drawings and specifications 
should accompany bids showing the form, arrangement 
and materials of the coal and ash handling machinery 
proposed to be furnished, and also showing such connec¬ 
tions with the structural framing , to be furnished by the 
District of Columbia, as should be required to provide 
for the installation of the same; that appellees sub¬ 
mitted ten proposals, each for different amounts, some 
contemplating the doing of more, and others the doing 
of less, work. 

The fifteenth paragraph of the Commissioners’ general 
specifications, upon which appellees predicated their 
several proposals, provided in substance that: 

“Proposals for machinery of different type from 
that outlined in these general specifications and 
proposals for coal handling machinery for both 
coal and ashes, will be considered” (Rec., p. 21). 

The Commissioners’ general specifications (Rec., p. 15), 
provided for a particular sort of equipment, with the 
privilege to submit proposals of a different character, 
under the fifteenth section as above quoted. Appel¬ 
lees’bid No. 10, proposed that they furnish the materials 
and do the work therein indicated for the sum of 
$17,123. The various proposals submitted by appel¬ 
lees were under date of March 24, 1905, and were subject 
to the following condition: 

“We hereby propose to furnish, deliver and 
erect on, hut exclusive of , all necessary and 
suitable excavations , foundations and structural 
supports other than hereinafter specified , to be 
furnished and erected complete by us . . 

the coal and ash handling machinery fully equip¬ 
ped and substantially as described in your general 
specifications and in our detail specifications and 
drawings presented herewith , and forming a part 
of this proposal, as follows” (Rec., p. 85). 
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After the language above quoted there followed the 
various schemes or proposals, being ten in all. There 
accompanied the bid or proposal, as required by the 
specifications, certain drawings which were colored 
in red t so as to indicate portions of the work which ap¬ 
pellees proposed to do under their said bid. Under 
date of April 15, 1905, the Commissioners accepted 
appellees’ bid No. 10. 

Subsequently the Commissioners communicated to 
appellees a desire to have sent them copies of the 
specifications to be used in the preparation of contracts. 
The first letter bears date of April 25, 1905 (Rec., p. 48), 
the second under date of May 19, 1905 (Rec., p. 50), and 
in the last of said letters there appears the following: 

“It is considered necessary that you furnish 
plans and specifications of the . . . roller 

flight conveyor” (Rec., p. 50). 

In reply to these several communications appellees 
sent forward copies of their original specifications, and 
later the specifications for the roller flight conveyor 
referred to in the letter of May 19, 1905, there being 
four copies in each case. The specification for the roller 
flight conveyor (Rec., p. 49) was the same roller flight 
conveyor embraced under appellees’ bid No. 10 (Rec., 
p. 85). 

The specifications for the roller flight conveyor pro¬ 
vided under subhead, “Steel Trough for Carrying Line,” 
“to be 3-16” steel plate bent to conform to shape of a 
20”x7” flights and arranged to be attached to, hut not in¬ 
cluding any structural work for support of same” and 
under subhead, “Trackway,” “to be of ‘L’ iron track for 
both the carrying and return lines of conveyor, arranged 
to be attached to, but not including any structural work 
necessary for the support of said trackway" (Rec., 
p. 49). 


The drawings submitted by appellees, along with 
their typewritten proposal, were colored in such wise as 
to clearly indicate that under their bid No. 10 appellees 
did not intend to furnish structural supports for the steel 
trough for carrying line nor for the support of the track¬ 
way (see McLeashin’s List, Rec., pp. 38 and 41). 

Subsequently, on the 24th of July, 1905, appellees 
executed a contract with the District of Columbia; 
that at the time of the execution of said contract appel¬ 
lees only casually observed the specifications which were 
attached thereto; that the formal parts of said contract 
were in print, after the established form (Rec., p. 12), 
while that part of the contract which related to the work 
which was to be performed by appellees was in type¬ 
writing. Appellees charged and proved that they were 
under the belief when they signed the contract of July 
24th that the typewritten specifications appended to said 
contract and forming a part of the same xcere none other 
than those which had been requested by the appellant's 
agents; that at the time of the signing of the contract 
appellees were in ignorance that any changes had been 
made in the same , particularly with reference to the 
roller flight conveyor , as well also the omission of the 
language which appeared at the beginning of their pro¬ 
posal of March 2 A, 1905; that appellees, being in ignor¬ 
ance that material changes had been made in said con¬ 
tract, without notice to them, proceeded with the manu¬ 
facture of the coal and ash-handling machinery, until 
some time in the month of November, 1905, when they 
discovered for the first time that the specifications or 
proposals had been materially altered—that is to say, 
under the title or head of “Steel Trough for Carrying 
Line,” the language in appellees’ proposal, “but not 
including any structural work for support of same,” had 
been changed so as to read “and including supports for 
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same,” and under the title “Trackway” the language in 
appellees’ specifications or proposal, which read “but not 
including any structural work necessary for support of 
said trackway,” was changed so as to read “including 
necessary supports for said trackway,” thereby putting 
upon appellees the furnishing of materials and the doing 
of work which they had not by their said proposals 
agreed to do and which were not embraced therein, but, 
on the contrary, had been expressly excluded therefrom 
(Rec., p. 85, under head of “Proposal;” Rec., p. 49, under 
head of “Specification for Roller Flight Conveyor).” 

After the discovery of such error or mistake ap¬ 
pellees wrote the Commissioners and called attention to 
the same; but the Commissioners threatened to cancel 
the contract if appellees refused to carry out the same 
according to its written form, whereupon appellees, hav¬ 
ing at the time expended large sums of money in the prep¬ 
aration of said machinery, informed the Commissioners 
that they would conform to the requirements of the 
contract as written, reserving to themselves the right to 
claim compensation for the extra material and work in 
excess of that which appellees by their proposal agreed 
to do. Appellees claimed as compensation for work 
done and material supplied by reason of such changes 
the sum of $1,587. 

The appellants filed their answer, in which they claimed 
generally that the proposal of the appellees included 
the supports for the steel trough for carrying line and 
the trackway, and denied the right of appellees to 
recover anything. 

At the trial, which was in open court, the court found 
to be due the appellees the sum of $1,341.68 (Rec., p. 
84), and accordingly, on the 28th day of January, 1909, 
decreed a reformation of the contract and ordered that 
the appellees recover for work done and materials 
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provided for appellants the sum of $1,341.68 in excess of 
what had been paid. From this decree the District of 
Columbia has appealed. 

At page 31 of the record will appear that part of the 
contract embracing the roller flight conveyor, where it 
will be seen that the word “excluding” appears as “in¬ 
cluding,” while on page 49 of the record appears the 
appellees’ specifications for roller flight conveyor, which 
were, in fact, mailed to the District Commissioners upon 
invitation, and in which it appears that no structural 
work for the support of the steel trough for carrying 
line was to be furnished, nor was any structural work for 
the trackway to be furnished. At page 85 will be found 
the conditions under which all the bids submitted by ap¬ 
pellees were to be governed, to wit: “but exclusive of all 
necessary . . . structural supports other than here¬ 

inafter specified to be furnished .” The structural sup¬ 
ports forming the basis of this suit were nowhere agreed 
to be furnished. 


ARGUMENT. 

I. 

The first error assigned by the appellants (p. 7 of ap¬ 
pellants’ brief) relates to the overruling of their demur¬ 
rer by the court below. We will briefly set forth the 
facts that the court may see whether this is a case to 
justify the reformation of the contract as it was actually 
signed. First of all then, we find that the Commissioners 
invited proposals (Rec., p. 2). These proposals contained 
first, “Instructions to Bidders” (Rec., p. 13); then, 
“General Specifications” (Rec., p. 15). These general 
specifications set out in detail the particular kind of 
equipment that was desired but concluded with para¬ 
graph fifteen which said last mentioned paragraph made 
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it possible for bidders to furnish other kinds of ma¬ 
chinery than that particularly specified (Rec., p. 21). 

The appellees availed themselves of the opportunity 
afforded by the fifteenth paragraph and submitted ten 
proposals in all (Rec., p. 85). These proposals are dated 
at New York, March 24th, 1905, and were premised with 
the following proposition: 

“We hereby propose to furnish, deliver and 
erect on, but exclusive of all necessary and suit¬ 
able excavations , foundations and structural 
supports , otherwise than hereinafter specified to 
be furnished and erected complete by us . . . 

the coal and ash handling machinery fully equipped 
and substantially as described in your general 
specifications and in our detailed specifications 
and drawings presented herewith, and forming a 
part of this proposal.” 

It will be thus seen that the appellees from the very 
first excluded structural supports and emphasized that 
fact by coloring in red only such parts as they pro¬ 
posed to furnish, which coloring in red did not include 
structural supports for the “Steel Trough for Carrying 
Line” nor structural supports for the “Trackway.” 

The Commissioners with all this before them accepted 
appellees’ bid No. 10. It is therefore clearly made to 
appear that there was between the parties a definite pre¬ 
liminary agreement. Now let us see if the subsequent 
contract expressed that agreement. The contract of July 
24, 1905, required the appellees to furnish certain 
structural supports which were not contemplated by 
their proposal or embraced in the Commissioners’accept¬ 
ance. This related to the Steel Trough for Carrying line 
and Trackway (Rec., p. 30). It appears, therefore, that 
the contract did not express the agreement entered into 
between the parties. It will be interesting to make 
plain to the court just how this error (which must be 
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considered material unless fraud be imputed to the ap¬ 
pellants) came about. The appellants before the prep¬ 
aration of the contract of July 24, 1905, applied to 
the appellees to send them four copies of the specifica¬ 
tions to be used in the preparation of the contract 
(Rec., p. 48), and later wrote the appellees (Rec., p.50): 

“It is considered necessary that you furnish 
plans and specifications of the . . . roller 

flight conveyor” (Letter of May 19, 1905). 

Appellees sent forward the desired copies. The speci¬ 
fications for the roller flight conveyor provided under 
the head, “Steel Trough for Carrying Line,” “but not 
including any structural work for support of same." 

And under head of, “Trackway,” “but not including 
any structural work necessary for the support of said 
trackway" 

These specifications concerning the steel trough and 
trackway were in exact accord with appellees’ bid and 
drawings furnished. The structural supports were not 
shown colored in red on the drawing. 

It appears that an employee of the appellants re¬ 
ceived the specifications of the Roller Flight Conveyor 
and of his own accord (Rec., p. 74) changed the words 
"not including structural supports" so as to make them 
read “including structural supports,” and with that im¬ 
portant change they were inserted in the contract, with¬ 
out notice to the appellees, who, being in ignorance that 
the changes had been made and under the impression 
that the copies they sent forward had been used in the 
making up of the contract, innocently signed the same. 
Thus the third requisite of the rule, as stated by the 
appellants (page 7 of their brief), is completed —the mis¬ 
take was mutual —both parties did what neither in¬ 
tended. Both intended to carry out the contract as it 
appears in the proposal, which was accepted; any other 







intention would suggest a purpose which we would 
shrink from giving countenance to. We therefore sub¬ 
mit that the demurrer was rightfully sustained. 

Snell vs. Insurance Company, 98 U. S., 85, 89. 

II. 

Under their second heading (pages 11 to 21 of appel¬ 
lants’ brief) the appellants have sought, by a very long 
and labored discussion, to make it appear that the ap¬ 
pellees undertook, by their proposal, to furnish the 
structural supports for the carrying line and the track¬ 
way. They call attention to the ‘‘tracks” (Rec., p. 19), 
to the “conveyor machinery” (Rec., p. 18), etc., all found 
in the general specifications (Rec., p. 15), put to the 
public and upon which proposals were requested, but it 
is a matter of indifference to the appellees what these 
details are, as all the bids submitted by them contem¬ 
plated furnishing a specified equipment from which 
structural supports were excluded. It was not a matter 
of construction or assumption, as appellants contend 
(see page 16 of their brief), but an out and out proposal 
to furnish some things and omit others. Mr. Phillips, by 
an examination of the proposal, could have seen, just as 
we now see, that appellees only intended to furnish the 
structural supports colored in red on the drawings. This 
was known to the Commissioners when they accepted 
the bid, but for some reason things seemed indefinite to 
their superintendent of sewers (appellants’ brief, p. 
17), so he wrote for detailed specifications with the re¬ 
sult hereinbefore indicated. The evidence in this case is 
certainly clear and satisfactory that both parties under¬ 
stood,that when the Mead Company submitted their bid 
and the Commissioners accepted it, structural sup¬ 
ports were not to be furnished, and no controversy would 
have arisen but for the changes made by Mr. Phillips, 
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which, in our judgment and in view of his failure to 
notify the company, lays him open to censure, and which 
act, if he were principal in this case, we should not hesi¬ 
tate to characterize as an attempt at fraud. 

III. 

Appellants’ third proposition is that: “The contract, 
as reformed by the court, not being recorded and signed 
by the Commissioners, is invalid.” This is a specious 
objection, but unsound. The only requirements of the 
statute are that contracts for work to cost more than 
S100 must be written, signed, and recorded. There is no 
prohibition of payment for extras or additions under 
contracts for more than $100, so written, signed, and 
recorded,and no requirement that the precise sum to be 
paid shall be stated,and for necessary additions consented 
to and directed, the District of Columbia, like any other 
contractor must pay. This contract was for more than 
$17,000, and was, therefore, put in writing, signed, and 
recorded, but as the court found that it was erroneously 
written and recorded and did not express the contract 
actually made, the writing was reformed over the signa¬ 
tures of the Commissioners by the writing in of the 
omitted words and must be held to have been so signed 
by them. 

The case cited by appellants’ counsel to sustain his 
point does not support it. D. C. vs. Bailey, 171 U. S., 
161. In that case two actions were consolidated. The 
first was for damages for refusal to permit a street pav¬ 
ing contractor to go on with his work after the appro¬ 
priation for street paving was exhausted, Congress 
having made no appropriation to pay damages; the 
second was upon an alleged agreement to submit the 
above claim to a referee for final decision, of which there 
was no evidence except a memorandum signed by the 
Secretary to the Commissioners, appointing the referee, 
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but not in any way specifying his powers (see p. 164). 
The court held there was no liability on the first claim 
because the contract exceeded the appropriation and 
therefore could not lawfully be carried out; and none 
on the second claim because there was no written con¬ 
tract whatever. No such conditions exist here. This 
contract, as reformed, might be offered in evidence in 
any action upon it as the contract signed by both par¬ 
ties. As reformed it has all the attributes of form within 
the terms of the statute. To argue otherwise is to assert 
that if a clerk to the Commissioners when copying a 
contract omits a word or a letter from his reproduc¬ 
tion, the contract is unenforcible and void. Such a rule 
would be intolerable. 

Garfield vs. United States, 93 U. S., 242. 

Again, no terms are added to the contract. The con¬ 
tract as prepared, signed, and enrolled by the Commis¬ 
sioners, required the appellees to do work and provide 
materials which they had not agreed to supply. The 
effect of the decree of the court is to augment the amount 
written in the contract so as to make the payment com¬ 
pensate for the extra work done and materials provided. 
By no stretch of the imagination can this be said to be 
the making of a contract for the Commissioners. 

IV. 

The variance complained of by the appellants is not 
material. The bill charges that the detailed specifica¬ 
tions of the roller flight conveyor accompanied appel¬ 
lees’ bid which was sent in under date of March 24, 
1905. The proof showed that these detailed specifica¬ 
tions were forwarded to the Commissioners June 2,1905, 
and were afterwards incorporated into the contract which 
bore date of July 24, 1905, but this is not a material 
variance, because the bill set out and the evidence 
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established that by their bid the appellees did not 
agree to furnish the structural supports as appears by 
the language contained in the bill (Rec., p. 2), which 
language is quoted from the appellees’ proposal (Rec., 
p. 85). The theory of the bill is that the contract, as 
drawn, omitted that part of appellees’ bid which excluded 
structural supports, namely: 

“We hereby propose to furnish, deliver and 
erect on, but exclusive of all necessary and suit¬ 
able excavations and structural supports other 
than hereinafter specified ,” 

and changed the language of the detailed specifications 
so as to include structural supports without notice to 
appellees. The evidence sustained this averment. 

V. 

The appellants insist that the appellees are not en¬ 
titled to revision or reformation because they elected 
to go on and complete the work. As hereinbefore stated, 
the contract was signed on the 24th of July, 1905. The 
appellees set about preparing the apparatus (Rec., p. 40): 

“Q. State to the court how far your work . . . 
had progressed. 

A. It had progressed to a considerable extent. 
I believe all the expensive apparatus had been 
placed in the shops. ” 

And at page 46 of the record the same witness was 
interrogated by the court: 

“ Q. At the time the letter of March 14th, 1906, 
was received from Tindall in what condition was 
the work? How far, if at all, had it been proceeded 
with? 

A. The work had proceeded to a considerable 
extent. 

Q. Had you proceeded to manufacture any 
part of that which was to be supplied under your 
contract? 

A. Yes, sir.” 
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And at page 47 of the record is the following by the 
court: 

“Q. I was trying to find out whether you had 
gone far enough with this work on this special 
job that you could not have stopped without 
loss? 

A. We certainly could not.” 

Late in November, 1905, the appellees for the first 
time discovered that their specifications had been 
changed (Rec., p. 51). They immediately wrote the 
appellants calling attention to: 

“That whoever prepared contract changed 
same, which changes have just been discovered 
by us” (Rec., p. 51, ex. No. 7). 

The letter of the appellants in reply to this communi¬ 
cation of the appellees contained the following: 

“When your proposal was first submitted there 
was a lack of detail about it which caused us to 
write you for further information. This was done 
and you submitted some further information in 
which it was stated that none of the structural 
ironorsteel would be furnished by your company. 
In order to avoid any misunderstanding with 
reference to this frame the specifications were 
changed in the contract before being sent to you 
to sign. In this change it was stated that supports 
would be furnished by you . . . there was, of 

course, no intention whatever to have you sign 
anything without knowing thoroughly what you 
were doing.” 


No notice was given the appellees tli;> such an im¬ 
portant change had been made, but they were left in 
ignorance, and be it said to the shame of these public 
officials, that they now seek to take advantage of their 
own wrong. 




14 


Following are letters under date of December 22, 1905 
(Rec., p. 53), from the appellees to the Commissioners, 
and from the Engineer Commissioner to the appellees 
(Rec., p. 55). In the latter appears the following: 

‘‘I have to request . . . that you furnish a 

statement showing the additional cost for which 
you would furnish and install all of the structural 
supports which you claim are not included in your 
contract.” 


It will be observed that in this letter no contention 
was made by the appellants that the Mead Company had 
agreed to furnish structural supports and yet under 
heading No. 2 of their brief the Commissioners not only 
seek by a long process of reasoning to show that such 
was the case, but they actually insinuate a sinister 
motive on the parts of the appellees. 

In response to the letter of appellant last above re¬ 
ferred to, the appellees replied that they would furnish 
the extra materials and do the extra work for $1,587 
(Rec., p. 57). 

Thus, the Commissioners led the appellees along, inti¬ 
mating by their letters that they recognized the error 
and requesting figures for the doing of the work. Nearly 
four months elapsed; all the time the appellees were 
pressing forward with their work, when, finally, on the 
14th of March, 1900, the appellants resorted to a mis¬ 
statement in an endeavor to excuse themselves from do¬ 
ing their plain duty. Upon that date they wrote the 
appellees as follows: 

“It appears that the cost to the District of 
Columbia of installing the roller flight conveyor, 
under the modified proposal of your company, is 
$750more than the price of the next lowest bidder.’ 
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Under date of March 20th (Rec., p. 58, ex. 13) the 
appellees wrote in reply: 

“This is manifestly erroneous. Our represent¬ 
ative was present at the opening of the bids, and 
we also have a published report of the same con¬ 
firming his report, and identical with it, and it 
appears therefrom that the next lowest bidder 
was that of the Link Belt Company, $18,960.” 

Then follows the letter of the 22d of March, 1906, in 
which appellees, taking up the suggestion of the appel¬ 
lants, submit to go on with the work, reserving their 
rights, (Rec., p. 59, ex. 14), following which the Commis¬ 
sioners threatened to annul their contract (Rec., p. 61, 
ex. 15). 

Upon this record the appellants charge that the ap¬ 
pellees “elected to abide by their contract as written,” 
all of which is equivalent to saying that if you do not 
submit to the fraud we have practiced upon you and 
furnish the materials which you did not agree to furnish, 
we will punish you by annulling the contract. We re¬ 
spectfully leave this proposition to the court with the 
single observation that the citation which is supposed 
to support the contention of the appellants does not do 
so. It is in the following language: 

“Irrespective of any agreement there are cases 
where the law fixes certain significance to the acts 
of parties when clearly and indisputably proved. 
A waiver may be shown by a course of conduct, 
signifying a purpose not to stand on a right and 
led by reasonable influence to the conclusion that 
the right in question will not be insisted upon.” 

The appellees did not signify a purpose to abandon 
their rights and they are therefore not bound by the 
doctrine which is sought to be evoked by the appellants. 
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VI. 

Complainants were without an adequate remedy at 
law. If they had sought to recover the amount due 
them for extra work they would have been confronted with 
the contract. If they had abandoned the contract and 
refused to go on, they could not have sued on the law 
side of the court for damages without first having the 
equity court take out of the written instrument the 
propositions which provided they should do work and 
provide materials they had not, by their proposal, agreed 
to do, in other words, to have stricken out of the con¬ 
tract the proposition requiring appellees to supply 
structural supports. 

VII. 

It is insisted by appellants that the mistake was due 
to complainants’ negligence. The more just way to have 
stated the case would have been to say, that it was due 
to defendants’ fraud, for it was the defendants who re¬ 
quested the copies of the specifications to be used in the 
preparation of the contract (Rec., p. 43), and who, after 
the copies came to hand changed them without notice 
to the complainants (Rec., p. 40, bottom of page). The 
complainants were informed that copies were required 
for use in the preparation of the contract, and what 
would be more natural than that the Mead Company 
would take for granted that the Commissioners had in¬ 
serted the copies in the form in which they received 
them. This is what put the complainants off their guard. 

Appellants’ counsel charge that the Mead Company 
had scrutinized the first draft of the contract with suffi¬ 
cient care to enable them to discover an item therein 
which they desired changed, which fact they communi¬ 
cated to the Commissioners. When this first draft was 
submitted and what it contained no one knows , as it 
was not produced, but the necessary inference is that it 




was submitted before Mr. Phillips, under date of May 
19, 1905 (Rec., p. 50), requested plans and specifications 
of the roller flight conveyor, because it was not until 
after they were received that Mr. Phillips made the 
change which has resulted in this controversy. Atten¬ 
tion is called to the answer of the defendants (Rec., p. 
10), where it is stated that when complainants received 
a completed draft of contract they communicated to 
the Commissioners with respect to a number of details 
therein. The fact is, as shown by the record, that the 
complainants, after receiving the final draft executed 
and returned the same without any comments concern¬ 
ing the details, or anything else. The comments that 
were made had reference to the subject of maintenance 
for one year (Rec., p. 50, bottom of page), which had 
been improperly inserted in a preliminary draft, which 
draft, as above stated, could not have contained the 
roller flight conveyor specifications , as altered, because 
those detailed specifications were not sent to the Com¬ 
missioners until some time after the preliminary draft 
had been received by the Mead Company. The inference 
in the answer that the Mead Company had seen and 
asked for changes in the contract is without foundation 
in fact. 


VIII. 

The eighth point presented by appellants is that there 
is no evidence in this case to justify a decree for 
$1,341.68. 

The complainants by their bill sought to recover as 
the value of the work done and materials provided, 
$1,587 (Rec., p. 4, bottom of page). In reply to a letter 
addressed them by the Commissioners, which has here¬ 
tofore been referred to, the complainants offered to 
supply the structural supports and do the work incident 
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to their installation for that sum (Rec., p. 56, ex. 11). 
In this letter they say: 

“ We have carefully made up an estimate to 
cover the structural work you desire us to esti¬ 
mate upon and not covered by the contract bear¬ 
ing date of July 24th, 1905,” 

and then they go on to say that they will furnish “the 
structural supports and driving connections complete 
for the sum of $18,950.” If we deduct from the last 
mentioned amount the bid submitted by complainants 
on the 24th of March, to wit, the sum of $17,127, we 
find the difference to be $1,587. At page 41 of the 
record the witness McCaslin was asked: 

“Q. What was the reasonable value or charge for 
furnishing supplies and installing those supports? 

A. At the time we made up the estimate for the 
structure we had a drawing, ... so that we 
had to estimate on that; but the result of our 
estimate and examination was that a fair price 
would be the price named to them, $1,587.” 

The same witness then testified (Rec., p. 81, bottom of 
page) in substance as follows: that the material for the 
structural supports was purchased from the Belmont 
Iron Company at a cost of $635; drayage and freight, 
$40.35; cost of installation, $350 ; four iron pedestals, 
$48—making a total of $1,073.35, to which the witness 
testified there should be added a reasonable profit of 25 
per cent (adding $268.34), thus making the amount due 
in total $1,341.69. The court found by the figures made 
by it at the trial that there was due $1,341.68, and counsel 
for complainants, who figured the various items as the 
witness mentioned them, found the amount to be due 
$1,328.35. The figures, however, which are above given, 
which make the amount of $1,341.69, will be found to be 
accurate upon a current computation. 

The witness Witmeyer testified with respect to the sup- 
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ports for the trackway and trough, that they would be 
worth about $900, erected, placed, and painted. It will be 
observed that no definite figures were furnished by the 
witness, Witmeyer, as to the number of pounds of mate¬ 
rial, cost of drayage, etc., but if 25 per cent as a profit 
be added to the figures he gave the amount would be 
brought up to $1,125. If drayage and freight, $40.35; 
pedestals, $48, be added, Witmeyer’s figures would not 
greatly differ from the amount found to be due by the 
court. The witness, Phillips (Rec., p. 79), testified that a 
reasonable cost of furnishing the equipment was $200, 
and fixed the cost of installation at from $100 to $150. 
Mr. Phillips estimated the number of pounds in the 
equipment to be 4,000. If we figure five cents a pound on 
1,149 pounds we have $573.45 as the cost of the steel, 
and if we take Mr. Phillips’ basis of installation the cost 
of installing that steel would have been between $400 
and $450, which would have brought the cost of the 
steel and its installation to something less than $1,000, 
to which, if drayage and freight be added, $40.35; four 
iron pedestals, $48, the total result would be $1,088.35, 
to which we add 25 per cent for profit, making $1,360.44, 
an amount slightly in excess of what the court found to 
be due. Thus we find that the figures of McCaslin made 
the amount due $1,341-69, the figures of the witness , 
Phillips , $1,360.44 , and the figures of the witness , Wit¬ 
meyer, $1,213.35 . As above stated, the court figured 
the matter out for himself and found to be due $1,341.68, 
for which amount the decree was entered, and which 
amount, we submit, will be found to be correct upon an 
examination of the record. 

It is respectfully submitted that the decree should be 
affirmed. 

H. F. WOODARD, 

A. A. BIRNEY, 
Attorneys for Appellees. 



